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The Right of Steamship Carriers to Participate 
In Transoceanic Air Service* 


There is Nothing in the Civil Aeronautics Act or Other Legislative 
Enactment or Declaration of Policy Indicating an‘ Intention by 
Congress to Deprive Steamship Carriers of the Right to 
Engage in Foreign or Overseas Air Transportation on the 
Basis of Equality With Any Other Applicant. 


The transportation policy of the United States did not spring 
full grown from the minds of the legislators. Over half a century 
was required to bring it to maturity. Starting with the Interstate Com- 
merce Act of 1887, Congress proceeded slowly and cautiously, and 
legislation lagged far behind technological development. Almost a 
generation elapsed from the first Interstate Commerce Act covering 
railroads until steamship service was brought under Federal regulation 
by the Shipping Act of 1916. Another twenty years passed before the 
Motor Carrier Act was enacted. This was followed shortly by the 
Civil Aeronautics Act of 1938, but it was not until the Transportation 
Act of 1940 that the United States could be said to have a fully de- 
veloped transportation policy. ' 

During this period, Congress was grappling with new problems and 
had to proceed by trial and error. McLean Trucking Company, Inc. 
et al. v. United States, 64 Sup. Ct. Rep. 370. There was no modern 
Lyeurgus with sufficient wisdom to prescribe transportation laws to 
remain unalterable, even for a generation. As the country grew and 
new methods of transportation came into use, complexities arose, and 
it was necessary not only to bring the new methods under regulation 
but to reexamine the laws governing the relations between the various 
types of carriers. Political nostrums had to give way to scientific studies. 
It soon became clear that less emphasis should be placed on who per- 
formed the transportation than on how every transportation facility 
could best be utilized to public advantage. 


*Note:—A brief filed by the National Federation of American Shipping, Inc., 
before the Civil Aeronautics Board in C. A. B. Dockets Nos. 525, et al, (Addi- 
tional Service to Latin American Area); 851, et al, (U. S.-Honolulu, T. H.); 855, et al, 
(North Atlantic Area); 881, et al, (North Pacific Routes); and 1171, et al, (South 
Atlantic Area). This brief was prepared by Sam G. Baggett of the Massachusetts 
Bar, General Attorney, United Fruit Company, assisted by J. Raymond Hoover 
of the District of Columbia Bar and a member of the Association of I. C. C. Prac- 
titioners. An article of somewhat similar import, under the title: “The Right of 
Steamship Carriers to Engage in Air Transportation,” by the same authors ap- 
pears in the September issue of the American Bar Association Journal. The titles 
of these articles may seem of remote interest to members of this Association; how- 
tn — used and the method of treatment of the subjects are of inter- 
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As pointed out by Justice Rutledge in the recent case of McLean 
Trucking Company, Inc. et al. v. United States, supra, the Transporta- 
tion Act of 1920 marked a sharp change in the policies and objectives 
embodied in our transportation legislation. heretofore the effort of 
Congress had been directed mainly to the prevention of abuses, partie. 
ularly those arising from excessive or discriminatory rates, and em. 
phasis was placed upon the maintenance of free competition. The Act 
of 1920 added a new and important object to previous interstate com- 
merce legislation. The 1920 Act sought to insure also an adequate 
transportation service. It was directed to the ‘‘necessity of enlarging 
transportation facilities’’ in a form which would ‘‘best promote the 
service in the interest of the public and the commerce of the people.” 
See also New York Central Securities Company v. United States, 287 
U.S. 12, New England Dwisions Case, 261 U. S. 184. Prior to 1920 the 
anti-trust laws had been rigidly applied to railroads, and consolidations 
and mergers had been practically outlawed. As an example of the 
change in emphasis, Congress vested in the Interstate Commerce Con- 
mission the authority to approve the consolidation or merger of railways 
and provided that such a transaction so approved would be exempt 
from the anti-trust laws. This change in the policies and objectives of 
Congress is shown also by the Merchant Marine Act of 1920 wherein less 
emphasis is placed on restrictive regulations and more on the declared 
policy of the United States ‘‘to do whatever may be necessary to 
develop and encourage the maintenance of’’ an adequate Merchant 
Marine. 

The depression revealed further weaknesses in our transportation 
system and the necessity of further revisions and extensions of legis- 
lation. Studies by transportation experts demonstrated that to provide 
an efficient transportation system adequate to meet public needs, all 
forms of transportation should be coordinated so as to permit the 
maximum utilization of every kind of transportation facility. This 
policy of coordination was exemplified by the Motor Carrier Act of 
1935 and was formally confirmed by Congress in the Transportation 
Act of 1940 wherein it was declared that all modes of transportation 
should be so regulated and administered ‘‘as to recognize and preserve 
the inherent advantages of each . . . all to the end of developing, co- 
ordinating and preserving a national transportation system by water, 
highway and rail, as well as other means adequate to meet the needs of 
the commerce of the United States, of the Postal Service, and of the 
national defense.’’ (Italics supplied.) 

In American Export Airlines, Inc., Docket No. 319, supplemental 
opinion, it is asserted that there exists and has existed for many years 
a prevailing Congressional intent that the various forms of transpor- 
tation should be mutually independent, and that, in harmony with the 
well established policy of Congress, the participation of steamship 
earrier in the air transportation field should be rigidly limited. In 
support of this statement, reference is made to the Panama Canal Act 
of 1912 and the discussions in Congress relating to that Act. But Con 
gressional policy on the use of the various forms of transportation cal- 
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not be shown by legislative acts and Congressional discussions directed 
at railroads during the formative period of regulation before airplanes 
or even motor vehicles had come into use as public carriers. Even less 
ean action by Congress to protect the free flow of commerce between 
the states be taken as an indication of the attitude of Congress toward 
the participation by steamship carriers in transoceanic air transporta- 
tion. Reference is also made to the principle announced by the Inter- 
state Commerce Commission in New England Investigation, 27 I. C. C. 
560, when it declared with respect to potentially competitive trolley 
lines, railroads and water carriers that the ‘‘public interest requires 
that these three forms of transformation should be kept distinct so 
that each may operate in its own sphere.’?’ Whatever the Commission 
might have thought on this subject in 1913 when that decision was 
rendered, as a remedy for present-day transportation ills it is as out 
of date as bleeding for human ills. And if the above declaration lifted 
out of its context could be taken to mean that at that time the Com- 
mission did not favor the use by a carrier of more than one means of 
transportation, it may be said that the Commission -has since radically 
changed its views, as will be hereinafter shown. 

Moreover, Congress has never declared the policy of keeping the 
various forms of transportation mutually independent. If such is or 
has been the national policy, the Government itself has been the most 
flagrant violator by causing the Government-owned Panama Railroad 
Company to own and operate the ships of the Panama Line. Before all 
types of transportation were brought under regulation, Congress en- 
acted certain measures designed to preserve free competition and to 
prevent monopolistic practices in the transportation field. Any con- 
elusion from these limited measures that Congress intended to estab- 
lish the general policy of rigidly limiting the participation of carriers 
in more than one transportation field is a wholly unwarranted gener- 
alization, as will be clearly seen from a brief review of those measures. 


Panama Canal Act 


One of the avowed purposes of the Panama Canal was to reduce 
costs of transportation between Atlantic and Pacific seaboards, and 
as the Canal neared completion it was feared that the transcontinental 
railroads, to protect their investment, would obtain control of inter- 
coastal steamship service, eliminate competitors, and, through the control 
of steamship rates and practices, deprive the public of the benefits ex- 
pected from the shortened water route. In his message to Congress in 
December 1910, President Taft suggested that it would be wise to enact 
legislation ‘‘prohibiting interstate commerce railroads from owning or 
controlling ships engaged in trade through the Panama Canal.’’ There 
was then no Federal machinery for the regulation and control of steam- 
ship service, and Congress deemed it advisable to extend the measure 
to steamship service other than through the Canal in cases where the 
railroad and the steamships compete or may compete for traffic. Con- 
gress therefore included in the Panama Canal Act of August 24, 1912. 
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provisions to the effect that after July 1, 1914, no railroad company, 
should have any direct or indirect interest in a water carrier operating 
through the Panama Canal or elsewhere ‘‘with which said railroad 
does or may compete for traffic.’’ The Interstate Commerce Commis. 
sion was given the power to determine, after hearing, questions of fact 
as to competition or the possibility of competition. The Commission 
was also given the power to authorize a continuance of competing steam- 
ship operation by railroads after July 1, 1914, if it should be found that 
service by water other than through the Panama Canal was being op- 
erated in the interest of the public, was of advantage to the conven- 
ience and commerce of the people, and would not exclude, prevent or 
reduce competition. 

The purpose of the Act was not to forbid railroad ownership, oper- 
ation, or control of steamship lines, but to forbid the use of such 
ownership or control in such a manner as to restrict movement of 
interstate commerce in the interest of that railroad’s competing rail 
lines. Southern Pacific Company’s Ownership of Atlantic Steamship 
Tines, T7 I. C. C. 124. Railroads are free to operate steamship services 
as long as the railroad and the steamships are not in a position to 
compete for traffic. A railroad may even operate steamships with which 
it competes for traffic if the steamships do not go through the Panama 
Canal and if the Commission finds that the service is of public ad- 
vantage and does not exclude, prevent or reduce competition. 

In the American Export case, supra, the Board quoted the follow- 
ing statement from the House Committee in charge of the Act: 


“‘The proper function of a railroad corporation is to operate trains 
on its tracks, not to occupy the waters with ships in mock competi- 
tion with itself, which in reality operate to the extinction of all 
genuine competition.’’ 


This quotation is taken from the report on the House Bill which ab- 
solutely prohibited a railway from holding any interest in a competing 
steamship service, but the Senate did not approve the bill in that form. 
As finally passed by both Houses, the Act vested in the Commission the 
power to authorize railroads to continue competing steamship operations 
in the eases hereinbefore mentioned. Therefore, aside from the fact 
that the present Congressional policy cannot be established by a Com- 
mittee Report of over thirty years ago, the quoted statement can hardly 
be said to represent the views of Congress at that time. It appears, 
however, that what the Committee was really condemning was not the 
operation of steamships by railroads but the use of steamships by 4 
railroad in mock competition with itself for the purpose of extinguishing 
genuine competition. In this light, the statement is not open to serious 
criticism, but it is no authority for the Board’s interpretation of the 
policy of Congress. 
In only a few cases has the Commission ordered railroads to dis- 
continue water service. The most important case in which such order 
was issued was Lake Line Applications, 33 I. C. C. 700. This case in- 
volved the ownership and control by railroads of water carrier service 
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on the Great Lakes. The Commission found that the railroads and 
the water carriers were operating parallel services where they competed 
for traffic and ordered the railroads to discontinue their water service. 
The soundness of the Commission’s decision in the Lake Line case has 
been seriously questioned. The railroads had made a valuable contribu- 
tion to the transportation facilities of the country by the establishment 
and expansion of steamship service on the Great Lakes, and it is thought 
that the Commission might have found under the facts in that case 
that the service was being operated in the interest of the public and 
was of advantage to the convenience and commerce of the people. Re- 
port of Federal Coordinator of Transportation ‘‘Regulation of Trans- 
portation Agencies,’’ Appendix I, S. Doe. 152, 73rd Cong., 2d Sess. In 
subsequent decisions, the Commission has shown a more liberal attitude 
in the interpretation and application of the Act. In Steamer Lines on 
Long Island Sound, 50 I. C. C. 634, 183 I.-C. C. 323, the Commission 
authorized the continuance by the railroads of steamship service between 
New York and ports on Long Island Sound even though it was found 
that the railroads competed with the steamship carriers for traffic mov- 
ing between these points. Similar decisions have been rendered in a 
number of cases, in some of which the Commission found that the services 
did not compete and in others found that although they did compete, it 
was in the public interest to allow the operations to continue. Ashtabula- 
Port Maitland Car Ferry Service, 40 I. C. C. 143, Southern Pacific Com- 
pany’s Ownership of Atlantic Steamship Lines, 43 I. C. C. 168, 45 I. 
C. C. 505, 77 I. C. C. 124, N. C. and St. Louis Railway Boats and Barges, 
49 I. C. C. 737, Southern Pacific Company’s Ownership of Ow Steam- 
ers, 37 I. C. C. 528. In the American Export case, supra, the Board 
cites the Southern Pactfic Company’s Ownership of Atlantic Steamship 
lines, supra, in support of its views on the divorcement of railroads and 
steamship carriers, whereas in those cases the Commission held that a 
continuation by the railroad of the competing steamship service was in 
the public interest. In the decision reported in 77 I. C. C. 124, the 
Commission reversed its previous decision (58 I. C. C. 67) and allowed 
the railroad to enlarge its steamship operations. 

The Panama Canal Act was somewhat liberalized by the Trans- 
portation Act of 1940. The provisions were broadened to make it clear 
that the Commission has the power not only to allow railroads to con- 
tinue steamship operations which they had conducted prior to the 
passage of the Act but also to authorize railroads to purchase, lease, or 
otherwise acquire control of competing steamship services. This recent 
Congressional action shows that Congress did not look with disfavor on 
such’ control. 

It will have been seen from the foregoing that the Panama Canal 
Act applies only to railroads and imposes no restrictions on the control 
of other carriers by steamship operators. It certainly does not indicate 
an intention by Congress to prevent water carriers from engaging in 
Overseas air service. It was intended to cover a special situation and 
does not even indicate that Congress generally looks with disfavor upon 
the control of water carriers by railroads. 
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From a competitive standpoint, the relation between railroads and 
steamships, on the one hand, and surface carriers and airplanes, on the 
other, is wholly different. Practically every kind of traffic that can 
be handled by railroad can be handled by steamship and vice versa, and 
where railroads and steamships operate parallel services they compete 
with each other for all kinds of traffic. Airplanes, at least in the present 
state of development, can carry only passengers, mail and light high. 
class freight of the type sometimes called express freight. The air. 
plane, therefore, is a supplementary and complementary transportation 
facility which can be freely utilized by surface carriers without stifling 
competition or otherwise injuring the public interest. Congress has 
recognized that the possibilities of competition between railroads and 
steamships do not extend to other types of carriers by refusing to 
incorporate the standards of the Panama Canal Act into either the 
Motor Carrier Act or the Civil Aeronautics Act. This is illustrated 
by the respective provisions on mergers and acquisitions of control. 
The Panama Canal Act does not restrict the right of a railroad to ae- 
quire control of steamships operating in a different territory in com- 
petition with other carriers, but a railroad may not, without a favorable 
finding of the Commission, acquire control of a steamship which operates 
along its own route. Under the Motor Carrier Act, the situation is 
reversed. With some exceptions, a railroad may not by acquiring con- 
trol of a motor service extend its operations into territory adequately 
served by other carriers, but it may, even under a highly competitive sit- 
uation, acquire a motor carrier service which operates on a route parallel 
or adjacent to its railway lines. The Civil Aeronautics Act follows the 
Motor Carrier Act and not the Panama Canal Act. Therefore, the 
principles incorporated in the Panama Canal Act cannot be invoked in 
determining the propriety of the ownership and operation of airplanes 
by steamship carriers. 


Motor Carrier Act 


S. 1629 which became the Motor Carrier Act of 1935 was based on 
a draft of bill submitted by the Federal Coordinator of Transportation 
who was appointed pursuant to the Emergency Railroad Transportation 
Act of 1933 and charged with the duty of studying means of improving 
transportation conditions. Appendix G, 8S. Doc. 152, Appendix VII, 
H. Doc. 89. The draft of bill so submitted was a result of several years 
of thorough investigation and research, first by the Interstate Com- 
merce Commission and later by the Federal Coordinator of Transpor- 
tation. The Interstate Commerce Commission made two comprehen- 
sive investigations during which hearings were held in various parts of 
the country, and the findings and recommendations of the Commission 
as a result of such investigations are included in its Reports of 1928 and 
1930. Docket 18300, Motor Bus and Motor Truck Operation, 140 I. C. ©. 
685, Docket 23400, Coordination of Motor Transportation, 182 I. C. C. 
263. The Coordinator made three lengthy reports, each of which deals 
directly or indirectly with motor transportation. Regulation of Rail 
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roads, S. Doe. 119, 73rd Cong., 2nd Sess., Regulation of Transportation 
Agencies, S. Doe. 152, 73rd Cong., 2d Sess., Report of Federal Coordi- 
nator of Transportation, H. Doc. 89, 74th Cong., Ist Sess. Both the 
House and Senate Reports on S. 1629 refer to the above reports and 
recommendations as forming the background and basis of the Motor 
Carrier Act. 

The railroads had been slow to recognize the value of motor vehicle 
service, but by the time the Motor Carrier Act was passed, all of the 
principal railroads of the country were engaged in some form of motor 
transportation. By 1933, 209 steam and electric railways in the United 
States and Hawaii were engaged directly or indirectly in motor vehicle 
operation. As early as January 1, 1930, 32 Class I railroads had a total 
investment of $46,114,891 in motor operations. During the six-month 
period from January 1 to June 30, 1930, they operated 3,105 busses over 
38,168 miles of intrastate routes and 27,633 miles of interstate routes. 
The total number of bus passengers carried by them in that period was 
35,930,847. Appendix E, Regulation of Transportation Agencies, S. 
Doc. 152, 73rd Cong., 2d Sess., and Coordination of Motor Transportation 
by Leo J. Flynn, Attorney Examiner, S. Doe. 43. 

Obviously it was not the purpose of the Motor Carrier Act to pre- 
vent railroads from operating motor vehicle service or to discourage 
them from utilizing this more modern form of transportation. On the 
contrary, it is clear from all of the reports and recommendations of the 
period that one of the principal purposes of Federal motor car regula- 
tion was to allow railroads to improve their services by the utilization 
of motor vehicles. The Report of Attorney Examiner Leo J. Flynn, 
supra, dwelt at length on the problems facing the railroad industry by 
reason of motor carrier competition and stated : 


“‘If rail carriers are to participate fully in modern transportation 
it will be necessary for them to operate, either directly or indirectly, 
motor vehicles. While coordination may be to some extent effected 
between rail carriers and independently operated motor-vehicle lines, 
it will fall far short of what can be accomplished if the rail and the 
motor-vehicle operations are under one management. .. . 

Rail carriers should be permitted the same opportunity to engage 
in motor-vehicle operations and upon the same terms as any other 
corporation or individual.’’ 


In the Report of the Interstate Commerce Commission in 1928, re- 
ferred to above, the Commission made the following recommendation: 
“That railroads, whether steam or electric, and water carriers subject 
to the Act should be specifically authorized to engage in the transpor- 
tation of both persons and property by motor vehicle in interstate 
commerce.’’ The same recommendation appears word for word in the 
Commission’s Report of 1930. 

The draft of bill submitted by the Coordinator required the is- 
suance of a certificate of convenience and necessity as a prerequisite to 
the performance of motor carrier service on the public highways. See- 
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tion 307(a) provided that such a certificate would be issued to any 
qualified applicant therefor if it was found that the applicant was fit, 
willing and able properly to perform the service and that the service 
was required by public convenience and necessity. This provision pro- 
voked considerable discussion at the Committee hearings, and its scope 
and purpose were rather clearly defined. It was made clear that it was 
the intention of the drafters of the bill that anyone meeting the require- 
ments of the provision would be entitled to a certificate of convenience 
and necessity. 

Frank MeManamy, Chairman of the Legislative Committee of the 
Interstate Commerce Commission, repeated the Commission’s recom- 
mendation that railroads ‘‘like anyone else’’ should be given certificates 
of convenience and necessity to operate competing truck and bus lines 
paralleling the railroad in order to coordinate the different means of 
transportation and get the best use out of them. Upon questioning, he 
stated that this was the unanimous recommendation of the Interstate 
Commerce Commission. Hearings on H. R. 6836 before Committee on 
Interstate and Foreign Commerce, 73rd Cong., 2d Sess., pages 16 and 22. 
Commissioner Eastman explained before the Senate Committee that his 
bill gave to railroads the right to operate bus and truck lines. His 
testimony was as follows: 


‘Senator Couzens. I understood you to say yesterday that this 
bill provides for a coordination by one agency of the several means 
of transportation, such as a railroad, a bus line, a truck line, a 
water line, and so on. Is that true? 

Mr. Eastman. The bill permits a railroad to own these other 
forms of transportation or acquire them with the approval of the 
Commission, except competitive water lines.’’ Hearings on S. 1629, 
S. 1632 and 8. 1635 before the Committee on Interstate Commerce, 
United States Senate, 74th Cong., Ist Sess., Part 1, page 85. 


As hereinbefore mentioned, the Transportation Act of 1940 gave to 
the Commission the power to authorize railroads to acquire competitive 
water lines also. 

Congress made no change whatever in the language of the Co- 
ordinator’s bill covering the issuance of certificates of convenience and 
necessity. Section 207 of the Motor Carrier Act as finally passed is 
exactly the same as Section 307(a) of the revised bill submitted by the 
Coordinator and attached as Appendix VII to H. Doe. 89. It is clear, 
therefore, that Congress accepted the recommendations of the Interstate 
Commerce Commission and the Coordinator to the effect that railroads 
should be treated ‘‘like anyone else’’ in the issuance of certificates of 
convenience and necessity. 

The Coordinator’s bill contained provisions vesting in the Com- 
mission the authority to approve or disapprove mergers, consolidations 
and other acquisitions of control and providing that any such trans- 
actions so approved would be exempt from the effects of the anti-trust 
statutes. These provisions were broadened somewhat by Committee re- 
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vision, and there was inserted in Section 213 a proviso to the effect that 
if a carrier other than a motor carrier or any person controlled by or 
affiliated with a carrier other than a motor carrier is an applicant there- 
under, the Commission shall not enter such an order unless it finds that 
the proposed transaction will ‘‘promote the public interest by enabling 
such carrier other than a motor carrier to use service by a motor ve- 
hicle to public advantage in its operations and will not unduly restrain 


9? 


competition.’’ It has been said that this proviso indicates an intention 
by Congress to place rigid limitations on the utilization of motor vehicle 
service by railroads, but it is abundantly clear from the text of the law 
and from Congressional discussion that such was not the intention. The 
provision occurs in the section dealing with mergers, consolidations, and 
other acquisitions of control. It applies only where a railroad seeks to 
acquire control of a motor carrier and has no application where a rail- 
road proposes to establish a new service under a certificate of conven- 
ience and necessity. 

Congress did not fear that railroads would enter the motor carrier 
field. It was expected that they would do so, and it was one of the 
principal purposes of the Bill to facilitate the use of motor vehicles by 
railways. What Congress feared was that if the railroads were given 
complete freedom to acquire existing motor carrier operations they could, 
with their large financial resources, take over all competing motor car- 
rier lines and suppress motor carrier competition. This fear was ex- 
pressed on the floor of the House by Congressman White when he said: 


‘A railroad can step in and buy up the control of those trucking 
concerns who have these certificates of convenience and necessity, 
kill off competition, and then put on all the charges the traffic will 
bear.’’ Congressional Record, Volume 79, Part 11, page 12214. 


Congressman Mitchell expressed a similar fear when he said: 


‘*T am interested in the likelihood of the railroads and other means 
of transportation—especially the railroads—piling up the conces- 
sions of the bus companies and thereby getting a monopoly of the 
transportation.’’ Idem, page 12213. 


These statements were answered in part by pointing out the large 
number of motor vehicle operations then in existence and the difficulty 
that would be encountered in trying to acquire control of the entire 
industry. It was also answered in advance by Chairman Wheeler in his 
explanation of the provisions regarding consolidation, merger and ac- 
quisition of control. He referred to the many rumors of plans for the 
merging of existing operations into sizable systems and referring spe- 
cifically to the proviso in Section 213, he explained : 


‘*Carriers by rail, express, or water are permitted to consolidate or 
merge with motor carriers or to obtain control in any of the ways 
indicated above, but only on a showing that ‘the transaction pro- 
posed will promote the public interest and enable such a carrier 









1. C. C. PRACTITIONERS’ JOURNAL 





other than a motor carrier to use service by motor vehicle to public 
advantage in its operations and will not unduly restrain competi- 
tion.’ With this limitation, it will be possible for the Commission 
to allow acquisitions which will make for coordinated or more eco- 
nomical service and at the same time to protect the public against 
the monopolization of highway carriage by rail, express, or other 


interests.’’ Congressional Record, Volume 79, Part 5, pages 5654, 
5655. 


Isolated excerpts from the remarks of Congressman Sadowski have 
been quoted in support of the contention that Congress intended to place 
restrictions generally upon the utilization of motor vehicles by railroads, 
but a reading of the entire text of his remarks will show that he fully 
understood that the restriction applied only to acquisitions. At one 
point he stated: 


‘*T want to say in this connection that in reporting out this bill 
your Committee has no intent to undertake to suppress or restrict 
in any way the proper development of motor carrier transporta- 
tion by responsible carriers for the good of the public interest.’’ 
(Italics supplied. ) 


Responsible carriers would most surely include railroads. Referring 
specifically to the restriction in Section 213, he stated: 


‘*Section 213 provides that the Commission shall control the con- 
solidation, merger, and acquisition of control of motor carriers. I 
will say in this respect that it is the intent, and it is important to 
the welfare and progress of the motor carrier industry, that the 
acquisition of control of the carriers be regulated by the Commis- 
sion so that the control does not get into the hands of other com- 
peting forms of transportation, who might use the control as a 
means to strangle, curtail, or hinder progress in highway transpor- 
tation for the benefit of the other competing transportation.”’ 
(Italics supplied.) Congressional Record, Volume 79, Part 11, 
pages 12205, 12206. 


It is interesting to observe that the above-mentioned proviso as 
amended by the Transportation Act of 1940 does not apply to acquisi- 
tions of control of motor carriers by water carriers. The section was 
rewritten and incorporated in Section 5(2)(b) of the Interstate Com- 
merce Act, and the words ‘‘carrier other than a motor carrier’’ were 
replaced by the words ‘‘carrier by railroad.’’ Water carriers may now 
acquire motor carriers without the necessity of showing that they can 
use the motor vehicle service to public advantage in their operations 
and that the transaction will not unduly restrain competition. St. 
Johns River Line—Purchase—H. R. Edwards et al., 36_M. C. C. 338. 
In this case the Commission had previously refused to approve an ac- 
quisition by the steamship carrier of a motor carrier line on the ground 
that the purpose of the acquisition was to enable the applicant to pene- 
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trate territory not previously served by it and in which there was ad- 
mittedly an intense competition. After the passage of the Transporta- 
tion Act of September 18, 1940, the case was reopened and approval of 
the acquisition was granted on the ground that the proviso in Section 
5(2)(b) of the Interstate Commerce Act (formerly Section 213(a) (1) 
of the Motor Carrier Act) did not apply to acquisitions of motor oper- 
ations by water carriers. It must be assumed that Congress acted 
deliberately in restricting the application of the proviso in Section 
213(a)(1) to railroads, and such action indicates that Congress did 
not intend that the policy laid down for railroads should be applied 
equally to steamship carriers. 


Civil Aeronautics Act 


There is nothing in the Civil Aeronautics Act suggesting that it 
was the intention of Congress to place restrictions upon the participa- 
tion by water carriers in foreign or overseas air transportation. It 
clearly appears to have been the intention of the drafters of the bill 
that any qualified applicant would be entitled to a certificate of con- 
venience and necessity if it could be shown that there was a need for 
the service and that the applicant was fit, willing and able to perform 
it. 

Pursuant to the provisions of the Air Mail Act of 1934, the Presi- 
dent appointed the Federal Aviation Commission to make an immediate 
study and survey and to report to Congress its recommendations of a 
broad policy covering all phases of aviation. This Committee made a 
report embodying extensive recommendations, and the report was for- 
warded to Congress by the President with his general approval on Jan- 
uary 31, 1935. S. Doc. 15, 74th Cong., Ist Sess. The report of this 
Committee is said to be in general harmony with the predecessor of the 
Bill which became the Civil Aeronautics Act. Hearings on H. R. 5234 
before Committee on Interstate and Foreign Commerce, 75th Cong., 
Ist Sess., page 22. There is nothing in the report suggesting that steam- 
ship carriers should not be permitted to engage in air service. On the 
contrary, there is the very definite suggestion that American flag air 
transportation outside our borders should be coordinated with the Mer- 
chant Marine. The Committee said: 


‘‘The analogy of foreign air transport with the Merchant Marine 
is obvious. We have suggested that it be given special attention, 
but the constant coordination of the two could hardly be escaped. 
We assume as desirable the closest harmony of purpose and of plan 
between the specific agencies in the Department of Commerce 
charged with developing the Merchant Marine and those especially 
concerned with promoting the development of American flag air 
transport outside our own borders.’’ S. Doc. 15, page 84. 


Later, an Interdepartmental Committee was formed to suggest ap- 
propriate legislation for the regulation of air service. H. R. 9738 which 
became the Civil Aeronautics Act of 1938 was the result of conferences 
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between the Interdepartmental Committee and the Committee on Inter. 
state and Foreign Commerce. The Interdepartmental Committee after 
two months of hearings had submitted a draft of Bill to the Committee, 
and H. R. 9738 was drafted by legislative counsel of the Senate based 
upon the Interdepartmental Committee’s draft. Hearings on H. R. 
9738 before the Committee on Interstate and Foreign Commerce, 75th 
Cong., 3rd Sess., page 36. 

At the time H. R. 9738 was under consideration by the Committee, 
it was found that the Committee on Merchant Marine and Fisheries 
had already recommended a Bill, H. R. 9710, placing foreign air trans- 
portation under the jurisdiction of the Maritime Commission and an- 
thorizing the said Commission to use its funds to subsidize aircraft to 
be used in connection with steamship operations. The representatives 
of the Interdepartmental Committee and others interested in H. R. 
9738 were disturbed about H. R. 9710 which would divide jurisdiction 
over air service and appeared before the Merchant Marine and Fish- 
eries Committee for the purpose of urging the passage of the broader 
legislation contained in H. R. 9738. At this hearing various members 
of the Committee expressed some concern over how steamships were to 
be treated if H. R. 9738 should be passed, and the statements made by 
the sponsors of the measure showed very clearly that they thought that 
under the terms of the Bill steamship operators would be treated as any 
other applicant in the issuance of certificates of convenience and neces- 
sity for transoceanic air service. The Chairman of the Interdepart- 
mental Committee, C. M. Hester, indicated that the only requirements 
a steamship company would have to meet would be the general require- 
ments for the issuance of certificates of convenience and necessity. The 
question and reply were as follows: 


“Mr. Oliver. You mean, for instance, if the Export Steam- 
ship Co., which I referred to before, built flying boats and wished 
to carry on a service in the Mediterranean, stopping at Portgual 
and intermediate stops, that they would not have to get their final 
approval from the Department of State? 

Mr. Hester. They would not; they would simply apply to the 
new civil aviation agency for what is known as a certificate of public 
convenience and necessity and, with the issuance of that certificate, 
they would be authorized to operate the route they had applied for.” 
Hearings before the Committee on Merchant Marine and Fisheries, 
House of Representatives, March 22 and 23, 1938, page 13. 


Mr. Fagg, Director, Bureau of Air Commerce, Department of Commerce, 
testified as follows: 


‘Mr. Sirovich. I think if you are going to have one agency, as 
you want, to take charge of aviation, you are going to create an 
absolute monopoly. I personally would vote against ever giving you 
that power. I believe every American foreign steamship organiza- 
tion operating steamship routes should have the privilege, if they 
so want, with the cooperation of the aviation agency, to have the 
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right to have transoceanic airplanes and, to coordinate the service 
with their surface lines, and the one to protect the other. 

Mr. Fagg. They would get that under the proposed Lea bill.’’ 
Hearings before the Committee on Merchant Marine and Fisheries, 
House of Representatives, March 22 and 23, 1938, page 18. 


Col. Edgar S. Gorrell, President, Air Transport Association of America, 
was one of the principal witnesses before the Merchant Marine Com- 
mittee. He made the leading statement on behalf of the air companies 
against the provision in Section 4 of H. R. 9710 which would have given 
the Maritime Commission power to subsidize air service. In speaking 
of the purposes of the proposed Lea bill he said: 


«|. . If shipping or any other transportation companies wish to 
engage in air transportation, there is no reason why they should 
stand on any different basis from any other person desiring to enter 
this business.’’ Hearings before the Committee on Merchant Marine 
and Fisheries, House of Representatives, March 22 and 23, 1938, 
page 24. 


During the hearings on H. R. 9738, it was suggested that the bill 
be amended to incorporate substantially the provisions of H. R. 9710 
so that the Maritime Commission would have joint jurisdiction over 
foreign air transportation and be able to use its steamship funds to 
subsidize such transportation. The Committee did not see fit to accept 
the suggestion but this is no indication whatever that the Committee 
intended that limitations should be placed upon the participation in air 
transportation by steamship companies. The Committee felt that all air 
service, whether domestic or foreign, should be placed under the juris- 
diction of one regulatory body. 

There was incorporated in Section 408 governing mergers, consoli- 
dations and acquisitions of control a proviso identical with that orig- 
inally incorporated in Section 213(a)(1) of the Motor Carrier Act pro- 
viding that if the applicant is a carrier other than an air carrier, the 
Board shall not enter an order of approval unless it finds that the 
transaction will promote the public interest by enabling such carrier to 
use aircraft to public advantage in its operations and will not restrain 
competition. This provision will hereinafter be discussed in detail and 
it suffices to say here that, like the corresponding provision of the Motor 
Carrier Act, it applies only in the case of acquisitions and has no bearing 
on applications for certificates of convenience and necessity. 


Merchant Marine Act of 1936 


Section 212 of the Merchant Marine Act of 1936 authorized and 
directed the Commission ‘‘to study and to cooperate with vessel owners 
in devising means by which . . . (2) there may be constructed by or 
with the aid of the United States express-liner or super-liner vessels 
comparable with those of other nations, especially with a view to their 
use in national emergency and the use in connection with or in lieu of 
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such vessels of transoceanic aircraft service.’’ (Italics supplied.) It can 
hardly be said that Congress looked with disfavor upon the use of 
aircraft by a steamship carrier when it directed that Government aid 
should be furnished in devising means by which aircraft might be 
used in connection with or in lieu of vessels in transoceanic service. 

It was pursuant*to this provision of the Merchant Marine Act of 
1936 that the Merchant Marine and Fisheries Committee reported out 
H. R. 9710, the circumstances of which have been related under the pre- 
ceding title. While the limited provisions of H. R. 9710 had to give way 
in favor of the more comprehensive legislation embodied in H. R. 9738, 
it is clear that the Merchant Marine and Fisheries Committee feels that 
it is the duty of the Government to encourage rather than discourage 
the utilization of aircraft by steamship carriers. This formal recom- 
mendation by a large and important committee charged with the duty 
of making recommendations on the subject should be given more weight 
than Congressional discussions of a past period directed principally at 
the prevention of monopolistic practices on the part of railroads. 


Recapitulation 


The foregoing review justifies the following conclusions : 

The restrictions in the Panama Canal Act were not intended to 
prevent railroads from utilizing steamship services but only to prevent 
them from utilizing such services in such a manner as to stifle compe- 
tition. That Act imposes no restrictions on the utilization by steam- 
ships of other forms of transportation. 

The legislative history of the Motor Carrier Act shows that Con- 
gress intended that certificates of convenience and necessity for motor 
vehicle service would be issued to any qualified applicant and that it 
was one of the purposes of the Act to allow railroads to utilize motor 
vehicle transportation to the fullest advantage. 

The legislative history of the Civil Aeronautics Act shows that 
Congress intended that certificates of convenience and necessity for air 
service would be issued to any qualified applicant and that steamship 
companies would be allowed to participate on a basis of equality in 
foreign or overseas air transportation. This is supported by statements 
made by authors of the Bill, by the Merchant Marine Act of 1936. by 
the recommendation of the Committee on Merchant Marine and Fish- 
eries, and by the terms of the Civil Aeronautics Act itself. 

There has been no legislative enactment indicating an intention by 
Congress that the various forms of transportation should be kept distinct 
or that the use by a carrier of more than one transportation facility 
should be rigidly restricted. On the contrary, Congress has declared 
for a policy of coordination or the utilization of all forms of transpor- 
tation in such a manner as to give the best possible service to the public. 
The policy of Congress in this respect seems to have been accurately in- 
terpreted by the Interstate Commerce Commission in Missouri Pacific 
Railroad Company, Extension of Operations, 41 M. C. C. 241, in which 
the Commission authorized the railroad to substitute an all-motor service 
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for rail service at two points across the Mississippi River in order to 
furnish a more expeditious service to the public in that area. The 
Commission said : 


‘‘One competitive carrier has no vested right in the continuation, 
by another, of an inefficient method of operation, and we believe 
it to be neither the policy of Congress nor the proper function of 
the Commission to retard any form of progress in transportation 
which will serve the public interest.’’ 


Where a Steamship Carrier Applies in its Own Name Under Section 
401 for a Certificate of Convenience and Necessity for the Es- 
tablishment of a Foreign or Overseas Air Service, the Con- 
trolling Issues are (1) Whether the Applicant is Fit, 
Willing and Able to Perform the Service Properly 
and (2) Whether Such Service is Required 
in The Public Convenience and Neces- 
sity, and the Proviso in Section 
408 (b) Has no Application 
to Such Cases 


Congress acted advisedly in patterning the Civil Aeronautics Act 
on the Motor Carrier Act of 1935. The Motor Carrier Act had been 
in effect for several years and the principles governing the Interstate 
Commerce Commission in the interpretation and application of that 
Act in a fairly well developed form were before the Congress at the 
time the Civil Aeronautics Act was passed. American Export Airlines, 
Inc.-American Export Lines-Control-American Export Airlines, 3 C. 
A. B. Reports 631. Commissioner Eastman testified in the Senate hear- 
ings on a predecessor of the Bill which became the Civil Aeronautics 
Act that one advantage of adopting the language of the Motor Carrier 
Act was that ‘‘when language has been interpreted once, it is desirable 
to have it used again, thus avoiding many quéstions always arising 
with respect to the employment of new language.’’ Hearings on S. 2 be- 
fore Subcommittee of Committee on Interstate Commerce, 75th Cong., 
Ist Sess., page 70. Edgar S. Gorrell, President of the Air Transpor- 
tation Association of America, in the hearings before the Committee on 
Interstate and Foreign Commerce on H. R. 5234 called attention to the 
fact that the proposed legislation was modeled almost word for word 
upon the Motor Carrier Act, pointing out that ‘‘there is avoided the 
confusion of interpretation which might ensue were considerably differ- 
ent wording to be chosen.’’ Hearings before Committee on Interstate 
and Foreign Commerce, House of Representatives, 75th Cong., 1st Sess., 
page 343. As stated by the Civil Aeronautics Board in Acquisition of 
Marquette by T. W. A., supplemental opinion, 2 C. A. B. Reports 409, 
‘that legislation was not new or untried but embraced definite policies 
built up over a period of years.’’ It is clear, therefore, that it was in- 
tended by Congress that the two Acts, each in its field, should have like 
interpretation, application and effect and that the settled construction 
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in respect of the earlier act must be applied to the later one unless jn 
particular instances there be something peculiar in the question under 
consideration or dissimilarity in the terms of the act relating thereto 
requiring a different conclusion. U. 8. Navigation Company v. Cunard 
Steamship Co., 284 U. S. 474. 

Section 401 of the Civil Aeronautics Act provides that no air 
carrier shall engage in any air transportation without a certificate of 
convenience and necessity. It is provided that applications for such 
certificates must be filed before the Board, and Section 401(d) (1) pro- 
vides as follows: 


‘*The Authority shall issue a certificate authorizing the whole or 
any part of the transportation covered by the application, if it 
finds that the applicant is fit, willing, and able to perform such 
transportation properly, and to conform to the provisions of this 
Act and the rules, regulations, and requirements of the Authority 
hereunder, and that such transportation is required by the public 
convenience and necessity; otherwise such application shall be 
denied.’’ (Italics supplied.) 









This provision prescribes only two tests for the issuance of certificates 
of convenience and necessity, namely, (1) the fitness, willingness and 
ability of the applicant and (2) whether the service is required by the 
public convenience and necessity. It is provided that the Authority 
(now the Board) shall issue the certificate if it finds that both of these 
tests have been met. 

It appears from the Congressional hearings that Congress was some- 
what concerned as to whether the requirement of certificates of con- 
venience and necessity might not prove unduly restrictive. Congressman 
Boren of Oklahoma questioned Commissioner Eastman on this point, 
and he was assured that no hardship would be occasioned to anyone 
that was competent or capable to come into the field and able to perform 
the service. Commissioner Eastman referred to the liberal attitude 
which had been shown by the Interstate Commerce Commission in ad- 
ministering a similar provision of the Motor Carrier Act and indicated 
that the only requirement would be the public need for the service and 
the fitness, willingness and ability of the applicant to perform the service. 
Hearings on H. R. 5234 before the Committee on Interstate and Foreign 
Commerce, 75th Cong., Ist Sess., page 40. 

Section 408 of the Civil Aeronautics Act prohibits consolidations, 
mergers and acquisitions of control unless approved by the Board. 
Section 408(b) deals with the manner of making applications for such 
approval and provides that the Board will approve the transaction on 
such terms and conditions as it shall find to be just and reasonable unless 
it should be found that the transaction would not be consistent with the 
public interest. It is provided that the Board shall not approve a con- 
solidation, merger or acquisition which would result in creating 4 


monopoly or jeopardize another air carrier, with a further proviso read- 
ing as follows: 
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‘‘Provided further, That if the applicant is a carrier other than 
an air carrier, or a person controlled by a carrier other than an 
air carrier or affiliated therewith within the meaning of section 5(8) 
of the Interstate Commerce Act, as amended, such applicant shall 
for the purposes of this section be considered an air carrier and 
the Authority shall not enter such an order of approval unless it 
finds that the transaction proposed will promote the public interest 
by enabling such carrier other than an air carrier to use aircraft to 
public advantage in its operation and will not restrain competition.’’ 


The foregoing proviso is almost word for word the same as the proviso 
contained in Section 213(a)(1) of the Motor Carrier Act as it was 
originally written, so for a proper’ understanding of its scope and 
purpose we must look to the decisions of the Interstate Commerce Com- 
mission. (As hereinbefore mentioned, after the passage of the Civil 
Aeronautics Act, Section 213(a)(1) of the Motor Carrier Act was 
amended by the Transportation Act of 1940 so that it now applies only to 
railroads. No corresponding change has been made in the Civil Aero- 
nauties Act. ) 

In applications by railroads or railroad-controlled companies under 
Section 213(a)(1) for authorization to acquire control of motor carriers, 
the Interstate Commerce Commission has approved the acquisition where 
it could be shown that the motor vehicle service would be coordinated 
with the rail service. However, the Commission generally has not al- 
lowed railroads by such acquisitions to invade territory not tributary 
to the rail lines where the territory to be invaded was already adequately 
served by other carriers. Under such competitive conditions the Com- 
mission generally has restricted the acquired motor operations to service 
auxiliary to and supplementary of railroad service in territory parallel 
and adjacent to the rail lines. Pennsylvania Truck Lines, Inc.—Ac- 
quisition of Control of Barker Motor Freight, Inc., 1 M. C. C. 101, 5 
M.C. C. 9. This rule has many exceptions and qualifications which we 
shall not pause to examine. Whatever may bé the scope of the Pennsyl- 
vania-Barker decision, it applies only when the railroad seeks to merge 
or consolidate with, or otherwise acquire control of, another carrier en- 
gaged in motor transportation. It has no application to a case where a 
railroad seeks authorization to initiate a motor vehicle service. 

Where a railroad applies under Section 207 for a certificate of 
convenience and necessity to establish a motor vehicle service, if it is 
shown that there is a public need for the service, the railroad is treated 
as any other applicant, and it is not necessary to show that it can ‘‘use 
service by a motor vehicle to public advantage in its operations.’’ . If 
the motor service is to be performed on a route which is unoccupied or 
inadequately served, the motor service is not restricted to service aux- 
iliary to and supplementary of the rail service. Nor is it necessary that 
the motor service route be in territory served by the rail lines. The 
Commission has made it clear that the doctrine announced in the Penn- 
sylvania-Barker decision does not apply to applications by railroads or 
railroad-controlled companies for certificates of convenience and neces- 
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sity under Section 207, wherein the controlling issues are the fitness, 
willingness and ability of the applicant to perform the service and 
whether such service is required in the public convenience and necessity, 
Maine Central Transportation Company Common Carrier Application, 
2M. C. C. 590, Boston &. Maine Transportation Company, 3 M. C. C. 
199, St. Andrews Bay Transportation Company, 3 M. C. C. 711, New 
England Transportation Company Extension, 4 M. C. C. 363, Southwest 
Missouri Railroad Company Common Carrier Application, 4 M. C. C. 
582, Interstate Transit Lines, 10 M. C. C. 665, Santa Fe Trail Stages, 
Inc., 21 M. C. C. 725, Burlington Transportation Company, 28 M. C. C. 
783, Pennsylvania Truck Lines, Inc., Extension of Operations-Fort 
Wayne- Hamlet, 33 M. C. C. 87, Rock Island Motor Transit Company. 
Extension of Operations-Wellman, Iowa, 31 M. C. C. 643, Burlington 
Transportation Company, Common Carrier Application, 33 M. C. C. 
759. If there is a public need for the motor service and the applicant is 
fit, willing and able to perform the service, the fact that applicant is 
a railroad or rail subsidiary is unimportant. Rock Island Motor Transit 
Company-Wellman Extension, supra. 

Many of the above cases had been decided before the Civil Aero- 
nauties Act was passed and the principles therein announced had be- 
come firmly established. In modelling Sections 401(d)(1) and 408(b) 
on corresponding provisions of the Motor Carrier Act, Congress is pre- 
sumed to have had knowledge of the administrative interpretation and 
to have adopted such interpretation. American Export case, supra. 
The above decisions are, therefore, binding upon the Civil Aeronautics 
Board and on the courts as well. U. 8. Navigation Company v. Cunard 
Steamship Company, supra, Overstreet v. North Shore Corporation, 318 
U. S. 125, Untted States v. Missouri Pacific Railroad Company, 278 
U. S. 269, American Export Airlines, Inc., supra. 

In the St. Andrews Bay Transportation Company case, supra, the 
Commission clearly distinguished between cases involving applications 
by rail subsidiaries for certificates of convenience and necessity and 
cases involving applications for approval of consolidations, mergers and 
acquisitions of control. In that case the applicant was a subsidiary 
of Atlanta & St. Andrews Bay Railway Company, and it had applied 
for authorization to operate a motor vehicle service between Dothan, 
Alabama, and Columbus, Georgia. The northern terminus of the parent 
railway is at Dothan, and the proposed route extended from Dothan to 
Columbus serving territory not served by the railway line. Certain rail 
carriers protested the issuance of the certificate contending that the 
territory was adequately served by rail or motor carriers and that the 
application was an attempt by the parent rail line to extend the zone 
of its operations beyond an area naturally tributary to its rails and into 
territory already served by other railroads. They cited the Pennsyl- 
vania-Barker case in support of their opposition, and in answer to this 
contention the Commission said: 
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‘‘The situation presented in the Barker case differs from that here 
presented. The application in that case was filed wnder section 213 
of the act, which provides with respect to consolidations, mergers, 
and acquisitions of control that if the applicant be a carrier other 
than a motor carrier, or a company controlled by or affiliated with 
such a carrier other than a motor carrier, we shall not give our ap- 
proval unless we find ‘that the transaction proposed will promote 
the public interest by enabling such carrier other than a motor 
earrier to use service by motor vehicle to public advantage in its op- 
erations and will not unduly restrain competition.’ The applica- 
tion herein, on the other hand, is for a certificate of public con 
vemence and necessity authorizing institution of a new operation 
and was filed under section 207(a) of the act, which provides that, 
subject to section 210, a certificate shall be issued to any qualified 
applicant therefor, if it be found that the applicant is fit, willing, 
and able properly to perform the service proposed and to con- 
form to the provisions of the act and our requirements, rules, and 
regulations thereunder, and that the proposed service is or will be 
required by the present or future public convenience and necessity.”’ 
(Italies supplied.) 


In Santa Fe Trail Stages, Inc., supra, the applicant, an affiliate of 
the Atchison, Topeka and Santa Fe Railway Company, sought author- 
ization to continue operations over specified routes between certain 
points in the States of California, Arizona, New Mexico and Texas, in- 
cluding service to points not on the Santa Fe Railway line. Opposition 
was made by the Pacific Greyhound and Interstate Transit Lines, sup- 
ported by the Southern Pacific and the Union Pacific Railroads, and it 
was urged that the granting of authorization to serve points not on the 
Santa Fe Railway line would be contrary to the principles announced 
in the Pennsylvania-Barker case. The Commission granted the certif- 
ieate. Referring to the decision in the Pennsylvania-Barker case, the 
Commission said : 


“Therein we approved the acquisition of a motor truck line by a 
railroad truck subsidiary, but conditioned our authorization to ex- 
elude the privilege of rendering service from or to, or interchang- 
ing traffic at, any point not a station on the railroad. While it may 
be conceded that the applicant herein serves points not served by 
the Santa Fe Railway and that to some extent its extensions do not 
strictly parallel the Santa Fe rails, we are of the opinion that the 
principle there announced has no application in the instant pro- 
ceeding, wherein the controlling issue is whether the public needs 
the service proposed and not, as in a proceeding under Section 213, 
the propriety of permitting a rail carrier to take over an existing 
and competing motor carrier service.’’ (Italics supplied.) 


Burlington Transportation Company Common Carrier Application, 
supra, involved an application by a wholly-owned subsidiary of Chi- 
cago, Burlington & Quincy Railroad, for a certificate of public con- 
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venience and necessity to operate as a common carrier by motor vehicle 
of passengers and their baggage and of express, mail and newspapers 
between Salt Lake City, Utah, and San Francisco, California, over U. §, 
Highway 40, serving certain intermediate points. Applicant already 
held certificates covering similar service between points in California, 
Colorado, Illinois, Iowa, Missouri, Montana, Nebraska and Wyoming. 
One of the routes so authorized was between Chicago and Los Angeles 
via Salt Lake City. Prior to applicant’s expansion to Los Angeles via 
Salt Lake City, the Interstate Transit Lines, controlled by the Union 
Pacific Railroad, had established a bus route between Chicago and Salt 
Lake City, and the Pacific Greyhound Lines, affiliated with Southern 
Pacific Company, had established a route between Salt Lake City and 
San Francisco, and the two motor carriers had entered into an exclusive 
agreement for interchange of traffic at Salt Lake City, the effect of 
which was to close Salt Lake City as a gateway for traffic to and from 
the San Francisco Bay area and northern California. The western 
termini of the railway lines of applicant’s parent company are at Den- 
ver and Cheyenne, and Greyhound and Interstate entered protests, 
contending that the proposed operation was not auxiliary or supple- 
mentary to the operations of the rail carrier. The certificate was granted 
notwithstanding the fact that the proposed operations would not be 
auxiliary or supplementary to the railway operation. The Commission, 
quoting from Santa Fe Trail Stages, Inc., supra, again stated that the 
principle announced in the Pennsylvania-Barker Control case had no 
application in proceedings under 207 wherein the controlling issue is 
whether the public needs the service proposed and not, as in a proceeding 
under Section 213, the propriety of permitting a rail carrier to take 
over an existing and competing motor carrier service. 

No case has been found where, in applications under Section 207, the 
Commission has refused to issue a certificate of convenience and neces- 
sity for motor service to a rail carrier merely because the applicant could 
not meet the standards set forth in Section 213 if it was shown that 
there was a public need for the service. Of course, if a railway pro- 
poses to establish a coordinated motor service in a territory already 
adequately served by existing carriers, the certificate will be granted 
with appropriate limitations for the protection of established carriers. 
Kansas City Southern Transport Company, 10 M. C. C. 221, 28 M. C. C. 
5. The limitations imposed under these situations vary in accordance 
with the circumstances of each case, depending upon the extent to which 
the territory is already served, the public need for additional services, 
and the extent to which the additional service can be authorized without 
seriously affecting the ability of established carriers to continue profit- 
able operations. In some cases, the motor service has been limited to 
transportation of less-than-carload lots from or to way stations between 
key points along the railway. In other cases restrictions have been 
imposed on the interchange of traffic with independent motor carriers. 
See Gulf, Mobile and Northern Railroad Company, 18 M. C. C. 721, 
Willet Company of Indiana, Inc., 21 M. C. C. 405, Rock Island Motor 




















OCTOBER, 1944 23 





Transit Company, 21 M. C. C. 513, Chicago and North Western Railway 
Company, 31 M. C. C. 299, Chicago, Rock Island and Pacific Railway 
Company, 19 M. C. C. 702. It is not the practice of the Commission to 
restrict the motor service to traffic which has a prior or subsequent 
movement by rail. Restrictions of this character were imposed in some 
of the earlier cases and later removed. See Kansas City Southern 
Transport Company, 28 M. C. C. 5, Rock Island Motor Transit Company- 
Wellman Extension, 29 M. C. C. 695, 31 M. C. C. 643. 

These cases do not furnish authority for the assertion that the Com- 
mission has rigidly restricted the entry of railroads into the motor car- 
rier field. Far from it. They show that railroads have been treated 
more liberally than other applicants. If an applicant other than 4 
railroad seeks to establish a motor service in territory already adequately 
served by rail and motor, unless another operator is necessary in order 
to provide competition, the application will be denied on the ground 
that the additional service would be a wasteful duplication of facilities.’ 
If under similar circumstances a railroad wishes to enter the field with 
a motor service which will be coordinated with the rail service, author- 
ization will be granted, subject to appropriate restrictions. The Com- 
mission has taken the position that a coordinated rail and motor service 
offers advantages to the public over those afforded by the railway alone ~ 
or by competing motor carriers. In Kansas City Southern Transport 
Company, Inc., 10 M. C. C. 221, the Commission said : ‘‘ There are plenty 
of motor carriers in this territory, and it has not been shown that there 
is any need whatever for another motor carrier to furnish service such 
as the existing carriers furnish and having no close relation to rail 
operations.’’ Nevertheless, a certificate for a coordinated motor service 
was issued. The Commission said : 


‘*Moreover, it is clear that this coordinated rail-motor service will 
be a new form of service, utilizing both forms of transportation to 
advantage, and differing from the service given by the Railway 
alone or by competing motor carriers alone. That Congress con- 
templated such coordination is shown by Section 202(a) of the act, 
which declares it to be the policy of Congress, among other things, 
to ‘improve the relations between, and coordinate transportation by 
and regulation of, motor carriers and other carriers.’... We do 
not believe that the development of this new form of service will 
seriously endanger the operations of protestants, but in any event 
the public ought not to be deprived of the benefit of an improved 
service merely because it may divert some traffic from other carriers. 
If that principle had been followed, indeed, no motor carrier service 
could have been developed.’’ 


The fact that the Commission, in passing on applications by rail- 
ways to establish motor vehicle service in territory already adequately 
served by other carriers, has authorized only a restricted service does 
not mean that the proviso in Section 213(a)(1) has been applied to 
eases under Section 207. The two cases present wholly different prob- 
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lems. Where a railway seeks to establish a new service along routes 
already served by motor carriers, competition would be increased and 
the Commission must determine to what extent the new service can be 
authorized without unduly prejudicing established carriers. Where, 
however, a railway seeks to acquire control of an existing motor vehicle 
service, there would be merely a change in management and no increase 
in competitive facilities. The problem there is to make sure that the rail- | 
way does not by taking over motor carriers so dominate the motor vehicle 
service as to stifle competition or be allowed by such acquisitions to carry 
out unwarranted extensions of operations into the territory of competing 
lines. 

That the Commission in passing on applications by a railroad for 
authority to establish a new service does not discriminate against a 
railroad as such is clearly brought out in Burlington Transportation 
Company, Common Carrier Application, supra. In that case the pro- 
testants sought to defeat the application on the ground that the new 
service invaded territory not served by the rail line in violation of the 
Pennsylvania-Barker doctrine. Protestants relied on Missouri Pacific 
Transportation Company, 2 M. C. C. 556, on reargument, 9 M. C. C. 712, 
wherein the railway-controlled applicant was denied authorization to 
render motor vehicle service along routes adequately served by other 
earriers. The Commission explained that the primary basis for a denial 
of the certificate in the Missouri Pacific case was not the fact that appli- 
cant was a railroad but because it was not shown that there was suf- 
ficient demand for such service between the points mentioned in the ap- 
plication to permit of profitable operation by both applicant and 
protestant. ‘‘It is quite apparent, therefore,’’ said the Commission, 
‘that denial of that application was due primarily to the fact that the 
evidence did not establish a public need for the operation.’’ It was re 
iterated that the principle announced in the Pennsylvania-Barker case 
had no application in a proceeding under Section 207 wherein the 
controlling issue is whether the public needs the service proposed and 
not, as in a proceeding under Section 213, the propriety of permitting 
a rail carrier to take over an existing and competing motor carrier 
service. That the Motor Carrier Act has been so interpreted and that 
the same interpretation applies to Sections 401(d) (1) and 408(b) of the 
Civil Aeronautics Act has been confirmed by the Circuit Court of Ap- 
peals, Second Circuit, in Pan American Airways v. Civil Aeronautics 
Board, 121 Federal (2d) 810. 

The foregoing decisions cannot be brushed aside. The principles 
announced in the Interstate Commerce Commission decisions were im- 
ported into the statute when Congress modeled Sections 401(d)(1) and 
408(b) of the Civil Aeronautics Act on Sections 207(a) and 213(a) (1) 
of the Motor Carrier Act. The interpretation of both Acts has been con- 
firmed by judicial decision. It is, therefore, surprising to find the Board 
announcing that although the proviso in Section 408(b) could apply only 
to acquisitions of control, the Board will withhold the issuance of a 
certificate of convenience and necessity to a carrier other than an aif 
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carrier unless the provisions of Section 408(b) are met. The Board 
cannot in this way set aside the well-established interpretation of the 
Act. It appears that the Board fell into this error through a mis- 
interpretation of the decision in the Pan American Atrways case, supra, 
and because of the importance of that case, it is necessary to consider 
it in detail. 

The American Export Airlines, Inc. was organized in 1937 as a 
subsidiary of American Export Lines, Inc., a common carrier by water. 
It obtained from the Board a certificate of convenience and necessity 
authorizing the performance of air service between New York and Lis- 
bon, Portugal. Application was also filed under Section 408 of the 
Civil Aeronautics Act asking for approval of the control by Export of 
American Export Airlines, Inc., if such approval should be deemed 
necessary. The Board dismissed the latter application on the ground 
that Section 408(a)(5) applies to cases involving the control of air 
earriers only where the acquisition of control of a corporate entity oc- 
curs at a time when that entity is already an air carrier. This action 
of the Board was in accord with the decisions of the Interstate Com- 
merce Commission on the corresponding provisions of the Motor Carrier 
Act. James H. Adkins, Sr. et al.-Purchase-Star Transit, Inc., 38 M. C. 
C. 240, A. B. C. Truck Lines, Inc.-Purchase-D. D. Maner, 38 M. C. C. 
507. 

In its petition before the Cireuit Court of Appeals, the Pan Amer- 
iean contended that the Board erred in issuing certificates to Export for 
foreign air transportation when the latter was under the control of a 
steamship corporation in the absence of a showing that the public inter- 
est would be promoted by enabling the parent company to use aircraft 
in its operations. The Court made a thorough review of the decisions of 
the Interstate Commerce Commission under the corresponding provisions 
of the Motor Carrier Act and concluded that the issuance of certificates 


to Export was not dependent upon conformity with Section 408(b). 
The Court said: 


“In view of the finding of the Board that the air carrier was fit, 
willing and able to perform the air transportation and to conform 
to the provisions of the Act and the rules and regulations of the 
Board thereunder and that such air transportation was required 
by the public convenience and necessity regardless of whether the 
present relations of Export to the steamship company continue, we 
think that the issuance of the certificate cannot be questioned.’’ 


The Court held, however, that the Board erred in dismissing the 
application under Section 408, holding that the supplying of a subsid- 
iary corporation organized for air transportation was an acquisition of 
control within the meaning of the Act. 

In subsequent proceedings before the Board (3 C. A. B. Reports 
631), it was found that Export fell short of meeting the conditions in 
the proviso of Section 408(b) and the parent steamship company was 
ordered to divest itself of control of the air line. The Board then went 
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the Court one better by announcing that in considering applications 
under Section 401 by a carrier other than an air carrier it would not 
issue a certificate of convenience and necessity unless the evidence in. 
dicated that the provisions of Section 408(b) would be met. Starting 
with the decision of the Circuit Court that Section 408 applied to the 
case where a carrier other than an air carrier supplies a subsidiary for 
the performance of air service, the Board embarked upon a sinuous 
course of reasoning which led to a conclusion not only contrary to the 
decisions of the Interstate Commerce Commission under the Motor 
Carrier Act but in conflict with the very court decision which it was 
attempting to apply. The Board said: 


‘*Under this construction of the statute no sound basis appears 
for distinguishing between an undertaking of a carrier engaged in 
another form of transportation to engage in air transportation 
through a subsidiary and its undertaking to engage in the air 
transportation field directly. Of course, the acquisition referred 
to in section 408 could apply only to the case where the air trans- 
portation is conducted through some business enterprise separate 
from the carrier engaged in another form of transportation. How- 
ever, as indicated above, it seems clear that Congress must have 
intended the same principles to apply to both situations because 
there is no sound basis for distinguishing between these situations 
so far as the public interest is concerned. In determining whether 
the ‘public convenience and necessity’ require the granting of an 
application for a certificate by a carrier from another field of 
transportation, the Board must give substance to that term in ac- 
cordance with the policy laid down by the Act as a whole. There- 
fore, in considering an application under section 401 filed by a 
carrier other than an air carrier, we would not construe the public 
convenience and necessity as requiring the issuance of a certificate 
to such carrier unless the evidence indicates that the provisions of 
section 408(b) are met.’’ 


Thus, while the Court held that the issuance of certificates of conven- 
ience and necessity should not be dependent upon compliance with See- 
tion 408(b), the Board says that it will not issue such certificates unless 
the provisions of Section 408(b) are met. The Board explains that it 
must give substance to the term ‘‘ public convenience and necessity’’ in 
accordance with the policy laid down by the Act as a whole. It ap- 
pears, however, that-the Board has embraced the shadow and missed the 
substance. Section 408 shows on its face that it applies only to con- 
solidations, mergers and acquisitions of control. The whole legislative 
history of the section shows that the insertion of the proviso was in- 
tended to provide an additional safeguard in case a carrier other than 
an air carrier should seek to acquire control of an existing air service. 
Congress considered this particularly important inasmuch as such trans- 
actions when approved by the Board would be exempt from the ap- 
plication of anti-trust laws. That is the substance of the matter. If 
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the language as drafted is suffiiciently broad to cover the case of the 
establishment of a new service through a subsidiary company, this is 
merely incidental and was not the primary concern of the lawmakers. 
Congress saw fit to prescribe different rules for the issuance of certifi- 
eates of convenience and necessity and the approval of acquisitions of 
control. It is not up to the Board to say that there is no sound basis 
for such distinction. 

The Board may have been unduly influenced by the following state- 
ment in the Pan American case: 


‘“‘The foregoing would seem to indicate that the issuance of the 
certificates to Export was not dependent upon conformity with 
Section 408(b) though the ability of Export to meet the standards 
therein might be considered by the Board and by the President in 
connection with granting certificates of public convenience and ne- 
cessity.’’ (Italics supplied.) 


The Board seemed to have construed this language to mean that al- 
though the proviso in Section 408(b) does not apply to the issuance of 
certificates of convenience and necessity, the Board might nevertheless 
make it apply to such cases. But it cannot be assumed that the Court 
intended to indulge in double talk; that in laying down rules for the 
guidance of the Board it meant to make a Delphian pronouncement 
so that either course the Board might take would fall within the Court’s 
dictum. That interpretation must be rejected. In the light of the 
decisions of the Interstate Commerce Commission, under the Motor Car- 
rier Act. what the Court meant seems perfectly clear. As we have seen, 
if a motor carrier applies for authorization to establish a motor vehicle 
service in a territory already adequately served, the Commission will 
ordinarily deny such authorization on the ground that it would con- 
stitute a wasteful duplication of services. If, under the same cirecum- 
stances, the applicant is a railway or railway-controlled company and it 
can be shown that the motor service can be used to public advantage in 
connection with the railway’s operations by providing a coordinated rail 
and motor service, the authorization will be granted. The decisions of 
the Commission were before the Court in the Pan American case. It 
is only reasonable to assume, therefore, that the Court meant to say 
that the Civil Aeronautics Act should be applied in the same manner and 
that if a steamship carrier can meet the standards prescribed in Sec- 
tion 408(b), this might entitle it to a certificate of convenience and 
necessity for a coordinated steamship and air service even though the 
routes may already be served by both steamships and airplanes. By 
analogy with rail and motor service, the coordinated steamship and air 
service would be different from that furnished by steamships alone or 
by competing air carriers alone, and the public is entitled to this im- 
proved form of service. The ability of the steamship carrier to furnish 
such service should therefore be taken into account. It does not follow 
that if a steamship carrier cannot meet the standards prescribed in 
Section 408(b) it should be accorded any different treatment than that 
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which would be accorded to an applicant other than a steamship car. 
rier, who likewise could not furnish a coordinated service. While rail. 
roads under the Motor Carrier Act are given preferential treatment when 
they can establish a coordinated service, they are treated as any other 
applicant when they seek to establish a new service in unoccupied or in- 
adequately served territory. 

The above-quoted statements of the Board in the American Export 
case are, of course, dicta. It is believed, therefore, that after a recon- 
sideration of this subject the Board will see fit to abandon its announced 
intention to apply a construction so directly in conflict with the decis- 
ions of the Interstate Commerce Commission under the Motor Carrier 
Act and the decision of the Cireuit Court under the Civil Aeronautics 
Act. Under the law as now written, certificates of convenience and 
necessity for transoceanic air service should be issued to any qualified 
applicant if the applicant be fit, willing and able to perform the service 
and if the service be required by the public convenience and necessity. 
And if a steamship carrier is in a position to furnish a coordinated 
steamship and air service, it should be allowed to do so, even though 
the route may be already served by another air carrier. 


Recapitulation 


Section 401(d) (1) of the Civil Aeronautics Act requires the Board 
to issue a certificate of convenience and necessity to any qualified appli- 


eant if the proposed service is required by public convenience and neces- 
sity and the applicant is fit, willing and able to perform the service 
properly. There is nothing in this section or other provisions of the 
Act authorizing the Board to impose additional requirements when a 
steamship carrier is the applicant. 

It was the intention of Congress in modeling the Civil Aeronautics 
Act after the Motor Carrier Act that the interpretation and application 
of the Motor Carrier Act, then before Congress in a fairly well developed 
form, should govern the interpretation and application of the Civil Aero- 
nauties Act. 

Section 401(d)(1) and the proviso in Section 408(b) of the Civil 
Aeronautics Act were taken almost literally from Sections 207(a) and 
213(a) (1) respectively of the Motor Carrier Act. The Interstate Com- 
merce Commission has held in numerous cases that in applications by 
railroads under Section 207(a) of the Motor Carrier Act for certificates 
of conveniente and necessity it is not necessary for the applicant to 
meet the requirements of Section 213(a)(1) by showing that it can 
use motor vehicle service to public advantage in its operations. 

Where a railroad seeks authorization to establish a new motor ve- 
hicle service in unoccupied or inadequately served territory, the rail- 
road is treated as any other applicant, and if it is shown that there is 
a public need for the service and that the applicant is fit, willing and 
able to perform it, the certificate will be granted and the motor vehicle 
service will not be limited to service auxiliary to and supplementary of 
rail service. 
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If a railroad seeks authorization to establish a motor vehicle service 
in territory already adequately served by other motor carriers, if it is 
shown that the applicant can furnish a coordinated rail and motor 
service the certificate will be granted with appropriate limitations for 
the protection of established carriers. Under similar circumstances, 
the application of a carrier other than a railroad would be denied on 
the ground that the proposed service would constitute a wasteful dupli- 
eation of facilities. Thus, instead of discriminating against railroads, 
the Interstate Commerce Commission has actually treated them more 
favorably by authorizing them to enter the motor carrier field under 
highly competitive conditions when the application of a carrier other 
than a railroad would have been denied. 

These fundamental principles established by the Interstate Com- 
merce Commission under Sections 207(a) and 213(a)(1) of the Motor 
Carrier Act should be followed by the Board in interpreting and ap- 
plying the corresponding provisions of the Civil Aeronautics Act. 

If a steamship company seeks authorization to establish a trans- 
oceanic air service in unoccupied or inadequately served territory, it 
should be treated as any other applicant, and the application should be 
granted if there is a public need for the service and if the applicant is 
fit, willing and able to perform it. Even if the territory is already ade- 
quately served by air carriers alone, a steamship company should be 
allowed to establish a coordinated steamship and air service because 
the public is entitled to the benefits of this new and improved form of 
service. This interpretation is in harmony with the decision of the 
Cireuit Court of Appeals in the Pan American case. 





Executive Committee Votes to Hold Special 
Meeting of Association 


At a meeting of the Executive Committee of the Association in 
Washington, D. C., October 5th, it was decided to call a special meeting 
of the Association for the purpose of discussing the Administrative Pro- 
cedure Bills now pending in Congress (H. R. 5081, H. R. 5237 and §. 
2030), and an addition to the Code of Ethics. Because of the fact that 
so many of our members will be in Washington attending the hearings 
in Ex Parte 148, beginning on Monday, October 23rd, the Committee 
selected Friday, October 27th as the date of the meeting. This will pre- 
vent unnecessary travel. 

A summary of the subjects to be discussed and program of the meet- 
ing follows: 


1. The extent to which the language in the administrative procedure 
bills recently introduced in Congress (House 5081, House 5237 and 
Senate 2030), which provide that the parties shall have the right in 
any administrative proceeding to appear at all reasonable times, in 
person or by counsel, before the administrative tribunal, might, if tl. »se 
bills were passed as they now read, affect the power that the Interstate 
Commerce Commission now possesses under Section 17(12) to deter- 
mine the qualifications of those persons, both lawyers and non-lawyers, 
who appear before it in a representative capacity, and the extent to 
which this language might affect the right of non-lawyers to appear 
before the Commission in a representative capacity. 

2. The question whether a non-lawyer should continue to use on 
his letterheads and on his cards the words ‘‘ Attorney’’ or ‘‘ Counsel,” 
whether these words stand by themselves or are associated with other 
words. 

At this time the Association will vote on the following addition to 
the Association’s Code of Ethics recommended by the Executive Com- 
mittee : 


‘*No member of the Association not admitted to the Bar shall 
use the title ‘Attorney’ or ‘Counsel,’ but should use the title ‘Traf- 
fic Manager,’ ‘Practitioner before the Interstate Commerce Com- 


mission,’ ‘Registered Practitioner,’ or other appropriate title or 
designation.’’ 


3. The administrative procedure bills just referred to (House 5081, 
House 5237 and Senate 2030) if enacted into law would very substan- 
tially affect practice and procedure before the Commission, and would 
require many substantial changes in the internal organization and 
functioning of the Commission. 

There are provisions respecting the appointment of hearing com- 
missioners or examiners, provisions requiring these examiners to find 
the facts and enter appropriate orders, subject to the right of appeal 
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to the administrative tribunal from the initial decisions of the hearing 
officers and subject to a review by the administrative tribunal of the 
decisions of the hearing officers on its own motion. There are also 
provisions respecting the rule of evidence. And there are provisions 
respecting the manner in which cases shall be considered by the hearing 
or the reviewing officers. 

It seems advisable that the Association should consider whether the 
Association should not record its opposition to any changes in the law 
which would require these very substantial changes in practice and pro- 
cedure before the Commission and in the organization and functioning of 
the Commission. 
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SPECIAL MEETING 
ASSOCIATION OF I. C. C. PRACTITIONERS 


Hotel Statler, Washington, D. C. 
Friday, October 27, 1944. 


Morning Session—10:00 A. M. 
Presiding: Warren H. Wagner, President. 
1. Address of Weleome—Honorable W. J. Patterson, Chairman, In- 
terstate Commerce Commission. 
. Remarks by Warren H. Wagner, President. 
. Report of Committee on Nominations—A. H. Elder, Chairman. 
Report of Treasurer—Charles E. Bell. 


Consideration of an Addition to the Code of Ethics Concerning the 


Use of Titles ‘‘Attorney’’ or ‘‘Counsel’’ by Non-Lawyer Prac- 
titioners. 


Afternoon Session—2:00 P. M. 
Presiding: Warren H. Wagner, President. 


1. Report of Special Committee on Practice before Regulatory Bodies 
of States & Federal Government and Unauthorized Practice of 
Law—Elmer A. Smith, Chairman. 


Discussion of Administrative Procedure Bills—H. R. 5081, H. R. 
5237 and S. 2030. 


Election of Officers. 
Remarks of President-elect. 
. New Business. 


Evening Session—7:30 P. M. 


Dinner to be held at Statler Hotel, Washington, D. C., at 7:30 P. M. 

Presiding: Warren H. Wagner, President. 

Introduction of Speaker by Judge R. V. Fletcher, Vice-President, As- 
sociation of American Railroads, Washington, D. C. 

Speaker: Elmer A. Smith, Senior General Attorney, Illinois Central 


System, Chicago, Illinois, ‘‘The Interstate Commerce Commis- 


sion: An Independent Tribunal or a Subordinate of the Depart- 
ment of Justice.’’ 


Chairman, Dinner Arrangements 


Karl L. Wilson, Assistant General Manager, Middle Atlantic States 
Motor Carrier Conference, Washington, D. C. 





Committee Reports — 1943-44 


Committee on Procedure 
‘Mrs. Sarah F. McDonough 
Executive Secretary 
Association of Interstate Commerce 
Commission Practitioners 
2218 Interstate Commerce Commission Building 
Washington, 25, D. C. 


Dear Mrs. McDonough : 


I have your letter of October 2 in further reference to the report of 
the Committee on Procedure. The Committee has not had any report- 
able activity during the past year, and therefore has no report to make 
at this time. 

I should enjoy attending the meeting of the Executive Committee 
on Thursday, but it is impossible for me to be in Washington on that 
occasion. 

With best personal regards, I am 


Sincerely vours, 


>’ 


KENNETH F. BurGEss.’ 





Special Committee on Appointment of |. C. C. Commissioners 


‘Mrs. Sarah F. McDonough, 
Association of I. C. C. Practitioners. 
2218 I. C. C. Building, 

Washington, D. C. 


Dear Mrs. MeDonough : 


Please pardon me for not having written you earlier with reference 
to the special report of the Special Committee on Interstate Commerce 
Commission Appointments. 

There has been no action taken by the committee and therefore there 
is no report to make. 


Very truly yours, 


LuTHER M. Waurer.’’ 
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POST WAR TRAFFIC LEVELS* 

















































































A a 
Statement No. 440, bearing the above title. was released by the In. for 
terstate Commerce Commission under date of October 20th. A sum. . 
mary and evaluation of estimates follows: ee 
SUMMARY AND EVALUATION OF ESTIMATES on 
ne 
Scope of the Report pos 
The purpose of this report is to present certain estimates of wth 
possible levels of traffic in the early post-war period for the chief trans. - 
portation agencies along with data which may be useful in the evalua. = 
tion of these and other possible estimates. Part I of the study is de. wit 
voted mainly to estimates of national income for the early post-war = 
period because they are needed as a basis for the transportation traffic vn 
estimates. Some attention is also given in Part I to economic factors re- sa 
garded as having a bearing on the probable level of national income in 9 
the early post-war years. These factors are: (1) the probable financial Mf 
condition of consumers at the end of the war; (2) the probable financial 
condition of producers at that time; (3) the probable amount of deferred i 
demand for goods which were rationed, produced in relatively small ‘ 
amounts, or not at all during the war; and (4) the probable status of th 
business inventories at the end of the war period. lo 
The traffic level estimates, based mainly on the national income es- 
timates of Part I, are presented in Part II]. The technical processes in- 
volved in these traffic estimates are shown in detail in Part III. While = 
three possible national income levels are presented for each of the post- - 
war years under consideration, the technical traffic computations were 1 
made for only one of these levels. The description of the technical pro- = 
cesses used in arriving at the estimates will assist in appraising the re- 
liability of the latter and may also be of service to the reader in making 
estimates of his own on the basis of assumptions differing from those 
used in this report. - 
Sources of Information Used ; 
In arriving at the national income estimates given herein, the ex- ¢ 
perts of the various departments of the Government primarily con- I 
cerned with the pertinent data were consulted and acknowledgment is t 
here made of their willing assistance. i 


National Income Estimates 





Three levels of national income are presented in Part I, and desig- 
nated respectively as Estimate A, Estimate B, and Estimate C. The 
assumptions associated with these estimates were also referred to as the 











* Prepared by Spurgeon Bell, Head Transport Economist, and L. E. Peabody, 
Principal Transport Economist with the assistance of Edward Kriz, Associate Trans- 
port Economist. This study, issued as information, has not been considered or 
adopted by the I. C. C 
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A assumptions, the B assumptions, and the C assumptions. The reason 
for presenting three estimates instead of one definite forecast is that 
it was found that as to certain assumptions made there is a latitude of 
judgment and it is left to the reader to make a decision on these points. 
There is not a wide difference between the highest and lowest estimate. 
The years selected as the early post-war years are 1947, 1948, and 1949. 
These were the years commonly regarded as the first, second, and third 
post-war years at the time the estimates were made. In other words, 
it was assumed that the war with both Japan and Germany would be 
over by the end of 1946. It was believed by many that the Japanese 
war might be prolonged for about two years after the end of the war 
with Germany, although many now expect the additional time for the 
war with Japan to end to be one year or less. If the war with Japan 
should last two years after 1944, conversion to peacetime production 
would have reached an advanced stage before its conclusion and the 
national income in the first post-war year might be expected to be 
higher than if it lasted only one year. In short, the estimates here 
given for 1947, 1948, and 1949 would be somewhat too high for 1946, 
1947, and 1948 if the latter should prove to be the first three post-war 
years. 

The three estimates of national income at 1939 prices compared with 
the actual national income at 1939 prices in pre-war vears, are as fol- 
lows : 


(IN BILLIONS OF DOLLARS—-ROUNDED ) 


Actual National Income | __Estimated National Income 








120 | A | 108 | 114 | 120 
| | 1083 107 | 110 
Rae C | 96! 100! 102 
| | 


While the reader should refer to Chapter III for the detailed as- 
sumptions back of the estimates, the three sets of assumptions may be 
characterized here briefly as follows: Full employment is assumed in 
Estimate A, allowance being made for only a small amount of ‘‘fric- 
tional’? unemployment plus the unemployment of a group of workers 80 
inefficient as to be almost unemployable under ordinary circumstances. 
The number of these unemployed workers assumed was 3 million in 
1947, 2 million in 1948, and 2 million in 1949. While it is not expected 
that substantially full employment will obtain in each of the three years 
following the war, this estimate is presented mainly as a basis of evaluat- 
ing the other two levels. 

Estimate B assumed the following status of employment in post- 


war years as compared with that in the years immediately preceding 
the war: 
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(IN MILLIONS OF PERSONS—ROUNDED ) 














Estimated 

















Item 1939 1940 | 1941 | 1943 | 1947 | 1948 | 1949 
Total civilian 
employment 45.1 | 464 49.1! 524) 49.0 | 51.5! 530 
Governmental 
employment 4.0 4.1 4.4 5.9 53 48 4.8 
Agricultural | | | | | 
employment 92; 91] 86 8.3) 90)! 89 8.8 
Nonagri. emp. | | | 
less gov’t. | 31.9 | 33.1 36.0 | 38.1 | 34.7 | 37.8 | 394 








toed heel eet fol | 





From this table it is apparent that nonagricultural employment less 
governmental employment for 1947 was placed somewhat below the 1941 
level, while total civilian employment was estimated as substantially 
the same as in 1941. This assumption is one which prevails widely 
among Government economists and statisticians interested in national in- 
come problems. Moreover, the estimates of durable goods expenditure 
and new construction (set forth in Appendix B), which were gathered 
from Government specialists in these fields, indicate a level of national 
income above the 1941 levels, if the pre-war relationships to national in- 
come of expenditures for these goods are continued in the post-war 
period. The Estimate B levels of national income seem, therefore, to 
have back of them a sufticient body of informed opinion as to justify 
their being regarded as important in considering post-war probabilities. 
Estimate C of national income is based on certain employment as- 
sumptions comparing with pre-war years as indicated below: 











(IN MILLIONS OF PERSONS—ROUNDED ) 





er ~ 
| 1939 | 1940 | 1941 | 1943 
eon canon wane | 


Total civilian | | | 


| Estimated 
| 1947 | 1948 | 1949 










employment 45.1 | 464 | 49.1 | 524) 47.2 | 493] 508 
Governmental | | | | | 

employment | 40{ 41] 44] 59 | 5.3) 48) 48 
Agricultural | | | | | | 

employment | 92] 9.1 8.6; 83, 90); 89 8.8 
Nonagri. emp. | | | | 

less gov't. 31.9 | 33.1 36.0 | 38.1 | 32.9 | 35.6 | 37.2 

| 





= U | | i 


— = ED 


Nonagricultural employment, less government employees, for 1947 was 
assumed to be only slightly higher than in 1940 and 1.3 million below 
the level of 1941. The assumption is based on the estimates of many 
industrialists whose opinions in regard to post-war possibilities have 
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been collected by governmental representatives. It results in a national 
income estimate, which falls below Estimate B about as much as Esti- 
mate B falls below the full employment estimate (Estimate A). 

If the Japanese war should end within six months of the end of the 
war with Germany, the progress of reconversion to peacetime production 
would have made less progress than that assumed in the Appendix B 
estimates of the post-war demand for durable goods. Hence, employ- 
ment in the immediate post-war years might be at a lower level than 
that assumed in Estimate B. Moreover, there is some possibility that 
Estimate B does not take adequate account of the surplus property 
problem and possible mistakes of the Government in the administration 
of reconversion to peacetime production. Estimate C of national in- 
come has importance in discounting the more optimistic assumptions 
associated with Estimate B. It seems, therefore, that Estimate B may 
be regarded as a possibility but that its assumptions are fairly optimis- 
tic in regard to a successful program of conversion and conversion period 
between the defeat of Germany and the defeat of Japan. 

However, both Estimates B and C may be regarded as representing 
fairly high levels of national income in the post-war period. In the 
first post-war year Estimate B in 1939 prices is only $7 billion over 
Estimate C. In view of the general interest in high levels of employ- 
ment it seems probable that, if national income should fall below Esti- 
mate C levels, action would be taken by the Government authorizing 
projects designed to raise the level of employment. 


Post-War Traffic Levels 


Part II of this report presents in summary form the post-war traf- 
fic estimates for the various transportation agencies. These estimates 
are presented for each post-war year. Estimate A is based on the corre- 
sponding Estimate A of national income, Estimate B on national 
income Estimate B, and Estimate C on national income Estimate C. The 
total ton-miles estimated for all transportation agencies in the three 
post-war years under the three sets of national income assumptions are 
as follows :1 

(IN BILLIONS OF TON-MILES) 
Ton-miles—actual ] Ton-miles—estimated 
1939 | 1940 | 1941 | 1942 | 1943 | Estimate 1947 | 1948 | 1949 














| | | | 
792 | 872 1060 | 1109 | 1158 
| 1020 | 1053 | 1080 
| 969 | 1003 | 1021 
| | 
The importance to be attached to the several traffic estimates corre- 
sponds with the importance to be attached to the respective national in- 
come estimates upon which they are based. For a summary of the esti- 
mates of traffic for each of the several transportation agencies, the reader 
is referred to the charts of Part II of this report. 








1 The chart on the cover page is based on data from this table. 
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HONORABLE FRANK McMANAMY 


Former Commissioner Frank McManamy, a member of the Inter. 
state Commerce Commission from 1930 to 1938, died on October 3rd at 
his home at Daytona Beach, Florida, after an illness of several months. 
Mr. McManamy had lived in Florida since his retirement in 1938. 

In 1911 Mr. McManamy became connected with the Interstate Com. 
merce Commission as Assistant Chief Inspector of Locomotives at 
Washington, D. C., and was named Chief Inspector two year later. 

He became Assistant Director of Transportation of the United 
States Railroad Administration in 1918 and later was appointed Chair. 
man of the Administration’s Committee on Design of Standard Loeo- 
motives and Cars. During Federal Control of Railroads, from 1920 to 
1923, he was in charge of construction and control of all railway equip. 
ment. 

He was appointed a member of the Interstate Commerce Commis- 
sion and served as Chairman in 1930. 

He is survived by his widow, Mrs. Anna May McManamy of Day. 
tona Beach, Florida. 





O. D. T. Orders 


By ArtTHur L. Winn, JR. 


Demurrage Charges on Refrigerator Cars 


Effective September 9 Service Order No. 180 requires the applica- 
tion of heavy demurrage charges on refrigerator cars. The order pro- 
vides, after 48 hours free time, a charge of $2.20 for the first two 
days, $5.50 for the third day, $11.00 for the fourth day, $22.00 for 
the fifth day, and $44.00 for each succeeding day. 

These heavy demurrage charges are intended to make any holding 
of refrigerator cars for storage beyond five days too costly to be profit- 
able. 





Tank Cars 


The use of tank cars on shipments for distances between 100 and 
200 miles is now permissible without permit under Amendment 1 to 
0. D. T. Order No. 7, effective September 22, 1944. This order now re- 
quires a permit for any shipment of less than 100 miles, which is a 
relaxation of the 200-mile rule in effect prior to this amendment. 





O. D. T. Reduces Personnel 


On or about October 15, approximately 1000 employees of O. D. T. 
in field offices will be discharged. This reduces by one-fifth the total 
number of O. D. T. employees and was made possible by the transfer 
from O. D. T. to O. P. A. of the clerical work in connection with the 
gasoline rationing program for trucks and buses. This reduction in 
employees will save about $2,000,000 on an annual basis. 











Rail Transportation 
By Rea Wiuuiams, Editor 


Changes in Personnel of |. C. C. Divisions 


Several changes have been instituted recently in the personnel of 
some of the Divisions of the Interstate Commerce Commission, which 
were made necessary by the appointment of Commissioner J. Monroe 
Johnson as Director of the Office of Defense Transportation. 

The personnel of the various Divisions is as follows: 


Division 1 
Administrative Division—Commissioners Mahaffie, Porter and Lee. 
Division 2 
Rates, Tariffs and Valuation Division—Commissioners Aitchison, 
Splawn and Alldredge. 
Division 3 
Rates, Service and Safety Division—Commissioners Miller, Pat- 
terson and Rogers. 
Division 4 
Finance Division—Commissioners Porter, Mahaffie and Miller. 
Division 5 
Motor Carrier Division—Commissioners Lee, Rogers and Patterson. 


Commission Committees 
Rules and Reports—Commissioners Aitchison, Porter and Mahafiie. 
Legislation—Commissioners Splawn, Mahaffie and Rogers. 





FINANCE 


Great Northern Bonds 


Division 4 of the I. C. C. has authorized the Great Northern Rail- 
way Company to issue $100,000,000 of general mortgage bonds, consist- 
ing of $35,000,000 of 314 percent series K, $30,000,000 of 334 percent 
series L and $35,000,000 of 314 percent series M, to be sold at 100.88, 
100.18, and 100.81, respectively, and accrued interest, with the proceeds, 
along with other funds, being used to redeem approximately $119,887,700 
of outstanding bonds. 
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Kansas City Terminal Bonds 


Division 4 of the I. C. C. has granted the Kansas City Terminal 
Railway Company authority to issue $47,000,000 of first-mortgage serial 
bonds, to be sold at par and accrued interest, the proceeds to be used in 
connection with the redemption of $49,121,000 of bonds. The proprie- 
tary companies have been authorized to assume obligation and liability 
with respect to the bonds. 





Chicago Union Station Co. Securities 


The Chicago Union Station Company has been authorized by Divis- 
ion 4 of the I. C. C. to issue $37,800,000 of first mortgage, series G, 
2% percent bonds, to be sold at 100.639 with accrued interest. It has 
also been authorized to issue $6,200,000 of guaranteed serial notes, to be 
sold at par and accrued interest. The proceeds of the sale of these se- 
curities is to be used in connection with the redemption of $44,000,000 
of 334 percent first mortgage bonds, series E. The owning carriers have 
been authorized to assume liability as guarantors by endorsement in 
respect of the payment of the principal and interest of such securities. 





Chicago, Attica & Southern Proposed Abandonment 


Division 4 of the I. C. C. has denied the application of the Chicago, 
Attica & Southern Railroad for authority to abandon a line of railroad 
between Veedersburg and Morocco, in Indiana, a distance of approxi- 
mately 59.1 miles. It was found that the abandonment would be detri- 
mental to the war effort, and the dismissal was without prejudice to the 
renewal of the application after the termination of the war if it can be 
shown that conditions then existing warrant such action. 





Wheeling & Lake Erie Operation 


Examiner Jerome K. Lyle of the Bureau of Finance has recom- 
mended that Division 4 deny the application of Wheeling & Lake Erie 
Railway Company for authority to extend its line of railroad from 
Steubenville, Ohio, to Follansbee, W. Va., by operating over the tracks 
and bridge of the Wheeling Steel Corporation. This recommendation is 
based upon the merits. The Examiner also recommends that Division 
4 find that the proposed operation is not an extension of a line of rail- 
road within the meaning of Section 1(18) of the Interstate Commerce 
Act, pointing out that the application is one to extend the applicant’s 
line of railroad by operating over the tracks of a private industry, 
authority being sought to handle only one particular commodity for the 
industry whose tracks it will use. The Examiner says there is no case 
in which a similar operation was approved or was considered by the 
Commission as an extension of a line of railroad. 
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Delaware & Hudson Merger 


Division 4 of the I. C. C. has approved merger of the properties of 
the Rensselaer & Saratoga Rail Road Company into the Delaware & 
Hudson Railroad Corporation for ownership, management and operation, 
acquisition by the Delaware & Hudson Company of direct control of 
the Rensselaer & Saratoga, and modification of the leases under which 
the Delaware & Hudson Railroad Corporation operates the properties of 
the Rensselaer & Saratoga, and, as assignee of the latter, the properties 
of the Saratoga & Schenectady Railroad Company, Albany & Vermont 
Railroad Company, and Rutland & Whitehall Railroad Company. Au- 
thority has been granted the Rensselaer & Saratoga Rail Road Company 
to issue $8,729,200 of general mortgage bonds, due in 1975, to be sold at 
par and accrued interest to the Delaware & Hudson Railroad Corpora- 
tion. The latter company has also been granted authority to assume ob- 
ligation and liability in respect of the payment of the principal of the 
premium and interest and sinking fund payments on the Rensselaer & 
Saratoga Rail Road Company bonds, and to take further’ detailed action 
to carry out the merger. 





Denver & Rio Grande Western Reorganization 


The Interstate Commerce Commission approved plan for the reor- 
ganization of the Denver & Rio Grande Western Railroad was opposed 
in the U. S. District Court at Denver, during hearings held by Judge 
Symes. Objections were interposed by the City Bank Farmers Trust 
Company of New York, trustee of the general mortgage issue, and by the 
debtor railroads, the Denver & Rio Grande Western and the Denver and 
Salt Lake. 





N. Y., Susquehanna & Western Reorganization 


Five petitions have been filed with the I. C. C. seeking an increase 
in the total capitalization allowed the New York Susquehanna & West- 
ern Railroad Company in a plan of reorganization approved by Division 
4 on July 19, 1944. The petitioners claimed, among other things, that 
Division 4 gave undue importance to the item of Federal income taxes. * 
Argument before and reconsideration by the entire Commission is re 
quested. 





Baltimore & Ohio Debt Adjustment 


The Baltimore and Ohio Railroad has announced a plan of debt 
adjustment affecting about $652,000,000 and extending the maturity of 
about $427,000,000 of debt. The plan, in substance, calls for purchase 
by the R. F. C. of a new collateral note issue of the company to mature 
January 1, 1965, the proceeds of which will be used to take up $13,490, 
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000 of notes due August 1, 1944 and $71,073,380 due November 1, both 
of which are held by the R. F. C. Bond maturities would be extended 
for periods ranging from 1970 to 2010 and would cover bonds with 
present maturities ranging from 1948 to 1960. The plan must be ap- 
proved by majority of bondholders, the I. C. C. and the Court in order 
to become effective. 





LEGISLATION 
Land Grant Bill Hearings 


Chairman Lea of the House Committee on Interstate and Foreign 
Commerce, introduced H. Res. 642, authorizing his Committee to have 
printed for its use additional copies of the hearings on the Boren Land 
Grant Bill, H. R. 4184. The hearings have been printed and were 
released on September 29th. 





Railroad Social Insurance Bill 


The House Committee on Interstate and Foreign Commerce, at an 
Executive Session on August 30, 1944, decided not to set a time for the 
resumption of hearings on H. R. 4805—the Railroad Social Insurance 
Bill. The proponents of the legislation had urged the resumption of the 
hearings. Present indications are there will be no further hearings on 
this bill until after November 7th. 





Post-War Social Security Bill 


The George Post-War Social Security bill S-2051 was approved by 
the President on October 3, 1944. The bill was stripped of its provisions 
to grant travel pay to migratory workers and extend unemployment 
compensation to Federal emplovees. 





Missouri Valley Authority 


Representative Cochrane of Missouri has introduced a bill, H. R. 
5377, to establish a Missouri Valley Authority to direct flood control, 
navigation and reclamation work throughout the Missouri River Valley. 
The measure is identical with a bill recently introduced in the Senate 
by Senator Murray of Montana. 

On September 21, President Roosevelt sent to Congress a resolu- 
tion adopted by all the Missouri River states except Iowa, advocating 
a coordinated plan to develop that region. The President urged Con- 
gress to establish a plan of development of the Missouri River basin sim- 
ilar to that of TVA and renewed former pleas for setting np Arkansas 
and Colcrado River organizations. The States agreeing to the resolu- 
tion were Colorado, Wyoming, Montana, North Dakota, South Dakota, 
Nebraska, Kansas and Missouri. 
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MISCELLANEOUS 
Court Reverses Denial of Commutation Fare Increases 


Declaring them ‘‘arbitrary, unlawful and unreasonable,’’ the Illi. 
nois Supreme Court on September 20 set aside four of five Illinois Com. 
merece Commission denials of proposed increases in Chicago suburban 
area railroad commutation fares. 

The proposals involved increases of approximately 10 per cent in 
suburban passenger rates. They have been pending since 1942, and now 
are remanded to the Commission. 

The Commission orders were reversed on the ground they ‘‘did not 
contain the essential findings of fact and were based on matters not 
contained in the evidence.”’ 

The four Commission denials which the high court set aside in- 
volved the Chicago, Burlington & Quincy; the Chicago, Rock Island 
& Pacific; the Chicago, Milwaukee, St. Paul & Pacific; the Chicago, 
North Shore & Milwaukee, and the Chicago & Western Indiana Rail- 
road Companies. 

A fifth Commission order, affecting the Chicago & Western Indiana 
Railroad, was affirmed by the court. 

The State Supreme Court also declined to reconsider its May 16 
decision approving the Illinois Central’s proposal to increase by ap- 
proximately 100 per cent its suburban commutation rates in the Chicago 
area. The State Commerce Commission had sought a rehearing. 





Wabash Sues For Title to M-K-T Line 


Wabash Railroad Co., recently authorized by the Interstate Com- 
merce Commission to purchase for $2,400,000 the 70-mile line of the 
Missouri-Kansas-Texas Railroad Co. between Moberly and Hannibal, 
Mo., has filed suit in U. S. District Court at St. Louis to obtain title to 
the railroad line, naming United States Trust Co. of New York and ten 
other corporations as defendants. The Missouri-Kansas-Texas is a ¢0- 
plaintiff in the suit. . 

The complaint states that the trust company is trustee under a 
mortgage of Missouri-Kansas-Texas Railway Co., predecessor of the 
present Missouri-Kansas-Texas Railroad and has refused to release the 
property from the mortgage lien. Wabash and M-K-T allege that pur- 
chase by the Wabash cannot be carried out unless the court orders the 
trust company to release the property. 

Joined as defendants are ten insurance companies owning about 
$6,000,000 of the bonds out of a total issue of approximately $40,000,000. 
The Moberly-Hannibal line is operated as part of the Wabash main line 
and has been leased to Wabash by M-K-T since 1923 at a rental of 
$120,000 annually. Therefore, each month’s delay in consummation of 
the transaction will cost the Wabash $10,000, it is contended. 
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Railroad Anti-Trust Suit—Pleading 


An order has been entered by the United States District Court at 
Lincoln, Nebraska extending until January 2, 1945 the time for pleading 
by all defendants in the anti-trust suit, brought by the Government 
against the A. A. R., W. A. R. E., et al. 





W. P. B. Urges Increased Use of Rail Equipment 


An intensive drive to secure the full cooperation of the nation’s 
shippers and receivers in getting more use out of existing transportation 
facilities during the coming peak load months was announced recently 
by the Transportation and Storage Division of the WPB. 

Pointing out that the ODT recently reported that ‘‘rail car loadings 
are currently exceeding 1943 levels, rail hauls are growing longer, heav- 
ier loading carried per car and the ton-mile total are still moving im- 
pressively upward,’’ the Storage and Transportation Division said - 

‘‘With this as the current situation, it should be obvious that the 
seasonal traffic peak this fall and the continued heavy load during the 
winter months will not allow any relaxation of efforts towards the best 
utilization of transportation facilities. In fact, what is needed is an 
intensification of efforts to conserve transportation facilities. 

‘Tt is a well recognized fact that the wholehearted cooperation of 
shippers and receivers of freight has been of immense value in making 
possible the carriage of the unprecedented traffic load throughout the 
war emergency. We are calling upon industry to re-examine its prac- 
tices and opportunities towards this end. 

‘‘Haulage equipment is now being utilized to a greater degree than 
ever before and there is no surplus available for the increased load ex- 
pected. The answer to the transportation problem appears to lie in a 
reduction in turn-around time of rail freight cars. For instance, a re- 
duction of one day would make available approximately 140,000 more 
freight cars for loading during September, October and November. 
Shippers and receivers of freight can do much towards making this 
possible. 

‘“‘Among the suggestions to improve the transportation situation 
are the following: 

“*(1) Load all equipment immediately after placement and release 
“em to the railroads with full and correct billing instructions without 
elay. 

**(2) Load cars so they can be unloaded from either side; stow 
and brace shipments in cars carefully so as to avoid damage, thereby 
making unnecessary the replacemet of shipments. 

**(3) Unload cars immediately upon receipt and release to the rail- 
roads without delay equipment that is not to be reloaded after removing 
all dunnage and debris and closing doors in order to keep the interior 
dry and clean. This should also be done on Sundays and Holidays. 

“*(4) Load all cars to capacity. 
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**(5) Order only the number of cars required for immediate load. 
ing. 

**(6) Keep in contact with local railroad authorities in regard to 
switching schedules, etc., and arrange loading and unloading operations 
accordingly. 

‘*(7) Be prepared to adjust loads to utilize different sizes or types 
of equipment when exact, ideal requirements cannot be met. 

“*(8) Utilize the form of transportation most readily available,” 





Track Materials Purchases 


WPB has directed all railroad operators, except transit company 
operators, to reduce their purchase orders for track materials for the 
first half of 1945. 

In issuing Direction 4 to Order P-142, which controls railroad main- 
tenance requirements, WPB instructed operators to reduce their orders 
for the first quarter of 1945 by 25 per cent and for the second quarter by 
18 per cent. 

Officials explained that these reductions had been made impera- 
tive because military requirements for overseas shipments of track 
materials, such as frogs and switches, have increased. 

WPB advised the operators that 1945 orders for track materials, 
even if already placed with suppliers, must be reduced immediately to 
conform to WPB action. 





Track Materials and Track Accessories 


Mr. G. M. Cornell, Deputy Director, WPB Transportation Equip- 
ment Division, has directed the following notice to railroad operators 
under Order P-142 except those with serial numbers over 1,000. 

“* Attention is called to the fact that Direction No. 4 of Order P-142 
refers only to track materials as defined in paragraph (b) (2) of Order 
P-142 and does not refer to track accessories, namely, angle bars, tie 
plates, spikes and track bolts. There is, therefore, no need to make any 
adjustment for these latter items. 

‘*The direction is occasioned by the necessity for the military ef- 
fort to produce certain items of track materials such as frogs and 
switches in the current production schedule. In view of the long lead 
time on such items as frogs and crossings it was decided that to bring 
demand in line with supply it would be better to make ne change in 
the authorizations for the last half of 1944 but instead to make any 
necessary reductions in the various authorizations for the first half of 
1945. The reductions which are made in authorizations for track ma- 
terials under Direction No. 4 of Order P-142 are estimated to reduce 
the demand in the first half of next year to the production apacity of 
the frog and switch industry.’’ 
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e load. W. P. B. Transportation Equipment Division Reorganization 

ae Charles B. Bryant, Director, Transportation Equipment Division, 
ard to WPB, has announced the combining of the motive power and rolling 
— stock sections into one unit under the supervision of Mr. D. W. Odiorne 


. who was formerly chief of the rolling stock section. His deputy chief 
types B in charge of locomotives is Mr. M. K. Tate and his deputy chief in 
charge of cars is Mr. J. D. Driscoll. The men handling matters of ex- 








ble.”’ pediting and distribution remain as heretofore with the exception that 
the units have been combined. 

npany President Appoints Two Emergency Boards 

mr the President Roosevelt appointed two Emergency Boards on Septem- 

main. ber 19, to investigate and report upon labor disputes threatening to 

orders interrupt railroad traffic. ey 

rer by In disputes between railway labor organizations and the Union 
Railway Company of Memphis, Tennessee, the Board consists of Col. 

pera- Walter C. Clephane, Washington, D. C., attorney; Dr. J ohn H. Lapp, of 

tredk Chicago; and Frank M. Swacker, lawyer of New York City. ; 

In disputes between the railway labor organizations and the Chi- 

“ €ago, North Shore and Milwaukee Railroad and the Chicago, Aurora & 

ie Elgin Railroad, the President appointed as members of the Board, 

2 Judge Herbert B. Rudolph of the Supreme Court of South Dakota, 
Dean Wm. H. Spencer of the University of Chicago, and Judge Ernest 
M. Tipton of the Supreme Court of Missouri. 

In each case the National Mediation Board certified that the pro- 

posed strikes threaten substantially to interrupt interstate commerce. 

quip- The proclamations of the President were published in the Federal 

ators Register of September 22. In both instances the labor organizations in- 
volved are the BLFE and BRT. 

»-142 

rder 

, tie Transportation Trends 

“—y The following editorial appeared in the Engineering News-Record 

- of. of September 21, 1944, under the caption ‘‘ Transportation Trends”’ 

p a “Construction of a union terminal for over-the-road freight trucks 

lead in New York City after the war, as proposed by the Port of New York 

seg Authority, is indicative of a trend in freight handling that should re- 

ae sult in much more construction of a like nature in the postwar period. 

- The Port Authority’s new truck terminal is designed to save a large 

° of amount of cross hauling by trucking companies just as its big off-rail 

abn freight terminal built several years ago was designed to reduce the un- 


ed necessary hauling of part loads from Manhattan to rail terminals in 
— New Jersey. The Port Authority plans similar union truck terminals 
in New York City and in adjacent New Jersey based on studies now be- 
ing made. Like union truck facilities could be used to advantage in 
other cities.’’ 
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Pullman-Standard Announces New Dining Car 


Pullman-Standard Car Manufacturing Company has announced 
plans for a post-war railway dining car, embodying a new principle of 
diagonal seating and possessing the appointments of a fashionable club, 
The floor plan of the new car places the tables diagonally, with seats at 
a 45-degree angle to the side of the car instead of at right angles to it 
as in present diners. Tables are provided for two and four persons, 
with seating so arranged that waiters can step between tables when 
serving instead of reaching over the person occupying the aisle seat 
as is necessary at present. Other innovations include vibrationless 
tables, spot ray illumination, linen storage at each table, inter-car tele. 
phone communication, and tables uncluttered by water bottles and 
other services. Triangular shelves along the wall will hold the latter 
items. The capacity of the post-war diner will be 42 persons instead 
of 48 as at present. Actual construction must await release of ma- 
terials by WPB. 

On July 28, the company announced a new threedex commuter 
coach for post-war construction. 





-N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board 
announced on September 15 that it had 4,164 cases ready to be heard as 
of September 12, 1944. 





N. R. A. B. Second Division Circular B 


The Second Division of the N. R. A. B. has advised that its Cir- 
cular B, adopted October 24, 1940, has been continued in effect to Oc- 


tober 24, 1945. This circular relates to the handling of cases involving 
seniority disputes. 





Federal Power Commission Appointment Confirmed 


The renomination of Leland Olds as a member of the Federal Power 
Commission was confirmed by the Senate on September 13. 





Transportation of Explosives 


Division 3 of the I. C. C. issued an order dated September 7, 1944, 
further amending the regulations for the transportation of explosives 
and other dangerous articles. 
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RADIO 
Use of Radio by Railroads 


The Federal Communications Commission held hearings on the sub- 
ject of the use of radio by railroads, prior to the general allocation hear- 
ing which began on September 28. W. R. Triem, General Superintend- 
ent of Telegraph, Pennsylvania Railroad, presented a statement on be- 
half of the A. A. R. to the effect that radio communication will be useful 
in railroad operations, but it will be essentially a service supplementing 
existing operating methods and techniques. S. N. Mills, Director of 
Safety of the I. C. C., said he is personally of the opinion that radio 
has some advantages in railroad use and that tests should continue. 
Senator Kilgore of West Virginia, Chairman of the Senate Subcommittee 
on War Mobilization, said that testimony presented to his Committee 
indicates that railroad use of radio will bring about increased safety and 
expedite railroad operation in a number of ways. Testimony was pre- 
sented by the representatives of a number of railroads. 

When closing the hearing on September 18th, Paul A. Walker, com- 
missioner, urged the railroads to set up an engineering organization for 
a study of railroad radio uses, ‘‘to get the answers for all the problems 
in this field promptly and thereby avoid needless duplication of effort 
by each of the individual railroads.’’ He added: 

“T think the testimony will clearly show the present utility and 
practicability of radio in yard operations and for front-to-rear com- 
munication in freight train service. There is also evidence to the effect 
that radio may be used to advantage in terminal operations and for 
communication between fixed points and moving trains.’ 

He said that communication between fixed points and moving 
trains ‘affords the most promising returns in terms of increased efficiency 
and safety of operations’’ because ‘‘as the speed of train movement is 
accelerated . . . the value of instantaneous two-way communication be- 
tween moving trains and fixed point control stations or dispatchers 
should increase.’’ 





STATISTICS 
Railroad Net Income 


Class I railroads of the United States in July, 1944, had an esti- 
mated net income, after interest and rentals, of $58,500,000 compared 
with $82,278,032 in July, 1943, according to reports filed by the carriers 
with the Bureau of Railway Economics of the Association of American 
Railroads. ' 

In the first seven months of 1944, they had estimated net income, 
after interest and rentals, of $381,000,000 compared with $527,936,159 
in the corresponding period of 1943. 
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Revenue Freight Loading 


Loading of revenue freight for the week ended September 16, 1944 
totaled 892,358 cars. This was a decrease below the corresponding 
week of 1943 of 10,408 cars, or 1.2 percent, and a decrease below the 
same week in 1942 of 10,741 cars or 1.2 percent. 

Loading of revenue freight for the week of September 16 increased 
66,405 cars, or 8.0 per cent above the preceding week which included 
Labor Day holiday. 

Coal loading amounted to 171,591 cars, an increase of 11,842 cars 
above the preceding week, but a decrease of 7,567 cars below the corre- 
sponding week in 1943. 





Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. ¢. 
has issued its Statement No. M-250, showing passenger traffic statistics 
for the first five months of 1944 as compared with the first five months 
of 1943. The aggregates and averages are as follows: 


AGGREGATES 


% 
1944 1943 Change 


Passenger Revenue 

In Coaches $ 423,374,230 $ 349,887,724 +210 

In Parlor and Sleeping Cars 273,845,112 228,678,515 +198 
Revenue Passengers Carried 

In Coaches 205,786,353 188,091,347 

In Parlor and Sleeping Cars 27,228,900 23,167,739 
Revenue Passengers Carried 1 Mile 

In Coaches 25,077,016,218  19,994,002,998 

In Parlor and Sleeping Cars 11,380,538,499 9,670,276,304 


AVERAGES 


Revenue Per Passenger-Mile 

In Coaches 

In Parlor and Sleeping Cars 
Revenue Per Passenger Per Road 

In Coaches 

In Parlor and Sleeping Cars 
Miles Per Passenger Per Road 

In Coaches 

In Parlor and Sleeping Cars 
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Railway Equipment 


On September 1, 1944 Class I railroads had 36,157 new freight cars 
and 554 locomotives on order, as compared with 28,433 new freight 
ears and 1,038 new locomotives on September 1, 1943. 





Railway Employment—August 


Class I steam railways, excluding switching and terminal compan- 
ies, had 1,448,548 employees at the middle of August 1944. This was 
an increase of 5.03 percent as compared with the middle of August 1943, 
and an increase of .41 percent as compared with the middle of July 
1944. Railway employment at the middle of August 1944 was 139 per 
cent of the 1935-1939 average. 





Steam Railway Accidents—lJuly 


There were 40 passengers killed and 525 passengers injured in 
train and train service accidents in July 1944. This compares with 4 
passengers killed and 442 passengers injured in such accidents in July 
1943. During the first seven months of 1944, 92 passengers have been 
killed and 2,488 passengers injured in train and train service accidents. 
In July 1944, 71 employees on duty were killed and 4,022 injured. In 
the first seven months of 1944, 591 employees have been killed and 26,626 
have been injured while on duty. 





Traffic of Oil Pipe Line Companies 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement Q-600 showing the transportation revenue and 
traffic of large oil pipe line companies for the second quarter of 1944 as 
compared with the second quarter of 1943. In the second quarter of 
1944 the transportation revenue amounted to $72,292,822, as compared 
with $63,423,380 in the second quarter of 1943, an increase of 14 per- 
cent. In the second quarter of 1944, 550,368,404 barrels of oil were origi- 
nated on line and received from connections. This compares with 460,- 
472,018 barrels in the second quarter of 1943. 





TAXES 


Income and Excess Profits Tax Regulations Amendments 


The Bureau of Internal Revenue has made public three Treasury 
Decisions amending tax regulations: 
_ T. D. 5402 amends Income Tax Regulations 111 to conform to Sec- 
tion 121 of the Revenue Act of 1943. This relates to reorganization of 
certain insolvent corporations. 
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T. D. 5403 amends Income Tax Regulations 111 to conform to See. 
tion 118 of the Revenue Act of 1943. This relates to penalties in con. 
nection with estimated tax. 

T. D. 5404 amends Excess Profits Tax Regulations 112 to conform 


to Sections 201 and 208(a), (b), (ce) and (f) of the Revenue Act of 
1943. 





Tax Exemptions of Coal Moving to Lake Ports for Ultimate 
Destination in U. S. 


In order to be tax-exempt, coal shipped to the lakes for ultimate 
destination in this country to state and municipal governments, ete, 
must be consigned to government agencies at the time of shipment, and 
this consignment can be made care of the transshipper at the lake docks, 
It would seem also that the shipments might be intermingled with other 
shipments, but apparently on coal to this country moving by lake, the 
consignment must be made at the time of shipment, which is rather an 
anomalous situation as compared with shipments to Canada, where ae- 
cording to the interpretations heretofore made, that coal can be inter- 
mingled with other coal at the lakes, and the shipment need not neces- 


sarily be consigned for export at the time original shipping instructions 
are tendered. 
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Motor Transportation 
By J. Nrntan BEati, Editor 


Item No. 


Irregular Route Certificates—Through Service 0.0.0.0... sciusubancapesrie 
Independent Household Goods Carriers Elect Officers ..............0....... 

Contract Carriers—Joining Permits .. 
Purchase of Motor Carrier by Railroad S 
Board of Investigation and Research 
Railroads’ Refusal to Transport Loaded Trailers Se ee 
Motor Carrier Application for Water Carrier Rights ..............0..000.0.... 


1. Irregular Route Certificates—Through Service 


The full Commission has authorized Transport Corporation of Vir- 
ginia, Blackstone, Virginia, to join together two irregular route common 
carrier certificates giving rights to serve a common point, so that a 
through service may be provided. 

As outlined in the report, Transport held a certificate entitling 
it to haul raw tobacco over irregular routes between points in Virginia, 
North Carolina and South Carolina, and subsequently received au- 
thority for similar service between points on Delmarva Peninsula and 
Richmond, Va. Thereupon, Transport contended that it could provide 
through service from the peninsula via Richmond to North and South 
Carolina points. 

In its decision, thé I. C. C. said: 


‘‘Tt is to be noted that neither of the applicant’s two separately 
granted operating rights is restricted in any way .. . and that both 
authorize service on Richmond. 

*‘Tt is well settled that regular-route motor common carriers 
may operate over all combinations of their separately described 
routes and between all authorized points thereon, unless their 
service is specifically restricted in some particular. 

‘And, it has been held generally that if regular-route and 
irregular-route authorities, or two or more . . . irregular authori- 
ties, are unified for operation by one carrier, through service may 
be provided between authorized points in both of such authorities, 
unless the public interest requires the imposition of a restrictive 
condition against the rendition of through service. The only re- 
quirement .. . has been that there must be a point of service com- 
mon to both operating authorities.”’ 


Commissioners William J. Patterson, William E. Lee and John L. 
Rogers dissented. The proceedings were docketed as MC-44124 Sub 4. 
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2. Independent Household Goods Carriers Elect Officers 


Robert W. Wilson, American Van Lines, Inc., New York, N. Y,, 
was elected president of the Independent Movers and Warehousemen’s 
Association at the recent convention. He succeeds J. Norman Geipe, 
Baltimore, Md. 

Others elected were: First vice-president, A. H. Stevens, Stevens 
Bros. Fireproof Warehouse, Saginaw, Mich.; Treasurer, T. C. Shelburn, 
J. C. Shelburn Transfer & Storage Co., Richmond, Va. ; Secretary, G. W. 
Wiederspan, Ford Van Lines, Lincoln, Nebr.; Northwestern vice-presi- 
dent, M. T. Sullivan, Salt City Moving & Storage Co., Syracuse, N. Y.; 
Central vice-president, E. H. Warren, E. H. Warren Co., Detroit, 
Mich. ; Midwest vice-president, H. Wolchansky, Security Storage & Van 
Co., New Orleans, La.; Far West vice-president, V. Golden, Golden 
Transfer Co., Longmont, Colo., F. B. Kenning, Lincoln Storage & Mov- 
ing Co., Kansas City, Mo., and Frank Cooper, Northern Moving & Stor- 
age Co., Washington, D. C. 

C. H. Luce, Washington, D. C., was renamed executive secretary. 





3. Contract Carriers—Joining Permits 


In the case of T. B. Longshore, Ironton, Ohio, MC-50404 Sub 3, 
Division 5 dealt with the joining of two or more contract carrier permits 
for extensions of operations, and the formation of through routes 
over such combinations. 

The Division held that such contract carrier operating authorities 
may not be joined for the purpose of creating an operating right dif- 
ferent from the respective individual authorities. 

In connection with common carrier operating rights, the Commis- 
sion has held that such rights may be tacked on to any other rights 
already held, unless specifically prohibited, thereby forming new routes; 
but in the case of contract carriers this authority is denied. 

The Division pointed out that operating rights for contract car- 
riers were related to the scope of the contracts and each operating 
authority stood on its own bottom. It was held that the joining of op- 
erating authorities would result in the expansion of contract operations 
for which no authority had been granted. 





4. Purchase of Motor Carrier by Railroad Stockholder 


In connection with the application of Far-Go Truck Lines to ac- 
quire Georgia Motor Express, Inc., Division 4 dealt with the issue of 
affiliation and control by a party other than a motor carrier. 

W. G. Stovall, President and Director of Far-Go and owner of 
practically all of its stock, is also the owner of 23.8% of the stock of 
the Columbus and Greenville Railway Company. His brother, R. C. 
Stovall, also owns 23.8% of the stock in the railway company and 38 
President and Manager of the railroad. Some of the facilities and em- 
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ployees of the railroad and the motor carrier are used in common by 
both companies. The Stovall brothers inherited their stock in the rail- 
road from their father, who had purchased the railroad from the 
Southern Railway Company. 

Division 4 pointed out that W. G. Stovall has never voted his rail- 
road stock and that its acquisition through inheritance did not, in the 
absence of other facts, establish affiliation. Division 4 stated that pre- 
yious investigations had failed to disclose an affiliation between the 
railroad and the motor carrier, and approved the instant transaction. 





5. Board of Investigation and Research 


The life of the Board of Investigation and Research has expired by 
statutory limitation. Bills had been introduced in Congress to extend 
its life but no action was taken thereon. The Board originally consisted 
of three members. Nelson Lee Smith, who had been chairman, resigned 
some time ago to become a member of the Federal Power Commission. 
The remaining members, C. E. Childe and Robert E. Webb did not agree 
on the final reports prepared by the staff, therefore the reports were 
submitted to Congress with independent comments by the remaining 
members. This Board was created by the Transportation Act of 1940 
and was directed to make a number of studies, including the issue of 
public aids or subsidies to various transportation agencies. The Board 
recommended continuation of these studies, insofar as highway users are 
concerned, by the Public Roads Administration in conjunction with 
the states. 

The Board concluded that highway users, as a whole, paid their 
full share of highway and street expenses but concluded that there was 
an inequitable distribution of such expenses among classes of highway 
users. Mr. Childe concluded that taxes on railroads, air lines and water 
lines were relatively low and that taxes on buses, trucks, and pipe lines 
were relatively high. The Board submitted numerous reports to Con- 
gress and concluded that the states had failed to deal adequately with 
interstate barriers to motor transportation. Rate bureaus were recog- 
nized as being necessary. The Board recommended a permanent Fed 
eral Transportation Authority and the appointment of a public trans- 
portation counsel under the Department of Justice. 





6. Railroads’ Refusal to Transport Loaded Trailers 


In Docket 29810 motor carriers complained to the Commission that 
the Santa Fe, Burlington and Union Pacific Railroads have refused to 
transport loaded trailers for motor carriers between Chicago and Denver, 
Chicago and Los Angeles, and between Denver and Los Angeles. The 
Commission was asked to require the railroads to ‘‘establish just and 
reasonable rates and charges, and to provide reasonable facilities and to 
make reasonable rules and regulations. ’’ 
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7. Motor Carrier Application For Water Carrier Rights 


In the September 1944 issue of the JourRNAL at page 1019, ref. 
erence was made to an application for water carrier rights to trans. 
port motor vehicles of carriers subject to Part II. The application was 
filed by H. E. Savage, Jr., and is Docket W-911. Hearings were held 
on October 3, 4, and 5, at Washington, D. C. The case involves several 
precedents, and rail, water and motor carriers took an active interest 
in the proceedings. 

The applicant proposed to transport, exclusively, loaded trailers 
for carriers subject to Part II. The application was filed for contract 
carrier rights; however, the application was in the alternative, if the 
Commission concluded the operations were those of a common carrier. 
A number of motor carriers supported the application on condition 
that the Commission grant common carrier rights. The motor carriers 
contended that they wanted the service but did not want the applicant 
to be in the position where he could refuse to serve any motor carriers. 
Applicant suggested that he proposed to use LST boats and had applied 
to the Maritime Commission for such boats. The application for boats 
was based on the recently enacted Surplus Commodities Act, which desig- 
nated the Maritime Commission as the disposal agency for surplus 
ships. 

Applicant’s case was based largely on economies to be effected 
through the use of water transportation as compared with transporta- 
tion by highway. According to applicant’s testimony the over-the- 
road cost or line-haul cost of transportation by truck, with a 10-ton 
payload is 20e per truck mile or 2c per ton mile. Applicant estimated 
that he could operate boats at $2 per boat mile and that such boats could 
transport from 40 to 50 loaded trailers on two decks. With a load of 
20 trailers the cost of transporting the net cargo in the trailers would 
amount to le per ton mile; and if the number of trailers transported 
be increased to 40, then the cost would be approximately 5 mills per 
ton mile or one-quarter of the cost by highway. 

Applicant applied for rights including Norfolk, Baltimore, Wil- 
mington, Philadelphia, New York, Providence and Boston, and pro- 
posed to operate nine boats giving daily service each way. 

Applicant estimated that the average speed by truck between ter- 
minals was 20 miles per hour and that the average speed by boat between 
terminals would be 15 statute miles per hour. Due to the shorter dis- 
tance by water, in most instances, the boat time will be substantially the 
same as the over-the-road time. 

The water carriers, appearing in opposition, generally conceded 
the feasibility of the plan but contended that they should have the 
preference in inaugurating the service. 

The applicant contended that his proposed service would not con- 
stitute new competition for any carrier as he only proposed to serve 
carriers subject to Part II and that such carriers already controlled 
the traffic that would be moved. Applicant proposes to locate his ter- 
minals outside of the congested inner harbor areas and contended that 
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such terminals could be used as joint motor carrier and water carrier 
terminals and thereby reduce expenses. 

In disposing of the case it will be necessary for the Commission to 
construe the exemption provisions contained in Sections 303(e), (f)1 
and (f)2. This is the first time that the Commission has been called 
upon to pass on these issues, particularly in view of the fact that the ap- 
pliceant only proposed to serve motor carriers. Briefs are due November 
9th and a proposed report will be issued. 





ERNST HOLZBORN DIES 


Ernst Holzborn, Assistant Director in Charge of the O. D. T. 
Waterways Transport Department died recently in Doctors’ Hospital, 
Washington, D. C., following an illness of two weeks. Mr. Holzborn was 
forty-nine years of age, and had spent more than thirty years in water 
shipping activities, beginning in 1911 with the Mobile Liners, Inc. 

In 1917 Mr. Holzborn resigned as Assistant Manager of Mobile 
Liners, Inc., to enlist in the Army. He served with the Shipping Con- 
trol Committee, later being placed in charge of that organization’s dock 
operations. After the war ended, he returned to Mobile Liners, Inc., 
and in 1926 became affiliated with the Luckenbach Steamship Company 
at Mobile. He remained there until he became Gulf Manager of Swayne 
& Hoyt, Ltd., in 1932, making his headquarters in New Orleans. 

Mr. Holzborn became Assistant Director of the Bureau of Water 
Carriers of the Interstate Commerce Commission in January, 1941, and 
resigned in December of that year to become Executive Vice-President 
of the Atlantic Coastwise & Inland Water Carriers’ Association, Inc. 
He is survived by his widow, a son, Ernst, Jr., a daughter, Mrs. Margaret 
Turner, and two brothers, John Holzborn of Cincinnati and Car] Holz- 
born of Mobile, as well as a sister, Miss Trem Holzborn also of Mobile. 





Freight Forwarder Regulation 


By Gmes Morrow 
General Counsel, Freight Forwarders Institute 


New Freight Forwarder Application 


An application seeking authority to institute a new freight for. 
warder operation, limited to transportation of garments, wearing ap. 
parel and hangers, was filed with the I. C. C. by Jack J. Handelsman, 
d/b/a Fashion Fast Freight, 2300 Wabansia Street, Chicago, Ill, on 
August 24, 1944. The application has been docketed as FF-162. Ap. 
plicant seeks authority to institute operations through use of the facili- 
ties of common carriers by railroad from New York City and Chicago 
to Chicago and Kansas City, Mo. 





Freight Forwarder Permits Issued 


The I. C. C., by recent orders, has issued permits authorizing freight 
forwarder operations to the following applicants: 

Western Transportation Co., Inc., Docket No. FF-31. Permit is 
sued by order dated August 23, 1944, authorizing operations as a freight 


forwarder of commodities generally from points in Me., N. H., Vt., Mass., 
R. I., Conn., N. Y., N. J., Pa., Dela., Md., Va., W. Va., and the Dist. of 
Col. to points in Calif., Ore., and Washington. 

J. R. Kelly, d/b/a Texas Shippers Assn. and Seaboard Package Car 
Co., Docket No. FF-33. Permit issued by order dated September 12, 
1944, (authorizing operations as a freight forwarder of commodities gen- 
erally from points in Conn., Dela., Ill., Ind., Iowa, Ky., Me. Md, 
Mass., Mich., Minn., Mo., N. H., N. J., N. Y., Ohio, Pa., R. I., Vt., Va. 
W. Va., Wis. and from the Dist. of Col. to all points in Texas. The per- 
mit was issued to Kelly under the trade name of Texas Shippers Assn., 
and the concurrent application under the trade name of Seaboard Pack- 
age Car Co. was dismissed. 

In passing upon the Kelly application, Docket FF-33, the Commis- 
sion dealt with the question of the extent to which one freight forwarder 
may employ the facilities or services of another such forwarder. This 
question has been presented in a number of pending applications. The 
issue was described in the Commission’s report as follows: ‘‘Due to the 
fact that applicant has been and is providing a freight forwarding serv- 
ice in conjunction with other freight forwarders, issues have been 
raised as to the lawfulness of applicant’s operating methods and the 
right of applicant to receive a permit based upon its past services. It is 
important, however, that we here interpret the provisions of the statute 
to determine whether one freight forwarder may utilize the facilities or 
services of one or more other freight forwarders.’’ 
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The Commission points out that Section 418 limits freight forward- 
ers to the use of common carriers by railroad, motor vehicle, or water, 
and to express companies, air carriers, and certain exempt motor car- 
riers. Since freight forwarders are not referred to in part IV of the 
Act as ‘‘earriers,’’? the Commission concludes that neither Section 
402(a)(5) nor Section 418 embody any prohibition against the use by 
a freight forwarder of facilities or services of other freight forwarders. 
The Commission finds, however, that the extent to which one forwarder 
may utilize the facilities or services of another is restricted by other pro- 
visions of the statute. Those restrictions are contained in sections 
404(d), providing for joint loading between forwarders, and 402(a) (5) 
which defines a freight forwarder. A forwarder, states the Commission, 
cannot assume responsibility for the transportation from origin to des- 
tination, as required by the Act, unless the point or points of origin 
and destination are encompassed within the territory authorized to be 
served, and unless the undertaking is evidenced by the issuance of a 
bill of lading in which such responsibility is plainly assumed. It is 
made clear that under the Commission’s interpretation there is nothing 
to prohibit one forwarder from employing another forwarder to per- 
form terminal services for it, provided the forwarder performing such 
terminal service acts in a true capacity as agent, and does not accept 
as its own the shipments of another forwarder. 

Applying the above described principles to the services of the ap- 
plicant the Commission concludes that ‘‘applicant sometimes receives 
shipments at its assembly station in Chicago which apparently have 
been forwarded thereto by other forwarders for their own account, but 
on which applicant applies its published through rates from point of 
origin in the East to final destination in Texas.’’ The Commission 
further states that such practices should be discontinued and the ar- 
rangements with other forwarders made to conform to the principles 
set forth in the report and order. 





Forwarder Pick-Up and Storage Services |. & $. Docket No. 5258 


A proposal of Morgain Forwarding Co. (now Premier Carloading 
Corp.) to extend its free pick-up service to include all points on Man- 
hattan Island, and to increase allowances at other points in the New 
York and St. Louis Metropolitan Areas has been found to be not just 
and reasonable and the schedules ordered canceled by an order of 
Division 3, upon reconsideration, in I. & S. Docket No. 5258, Morgain 
Forwarding Co.—Pick-Up and Storage. The order upon reconsidera- 
tion is dated September 11, 1944, and reverses a previous order dated 
June 16, 1944. 

Respondent’s proposal to increase the time of free storage permit- 
ted at its facilities at destinations in Texas and Louisiana from 48 to 
96 hours was found to be just and reasonable and permitted to remain 
in the tariffs. 
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In commenting upon the issues involved in this proceeding th, 
Division states, in its report: 


“‘The proposed allowances in and of themselves do not appear 
be excessive, considered solely from the standpoint of the cost 9, 
performing the service. It is possible that allowances of 8, 19. and 
12 cents, as proposed, are less than it would cost the forwarder ; 
tually to pick up the freight. But we believe that this is one. 
those competitive rate cuts which in the end does the carriers 
good and is contrary to the national transportation policy of (» 
gress, as declared in the statute which we administer,- wherein we 
are directed, among other things, to foster sound economic coné: 
tions in transportation and among the several carriers.’’ 


A proposal of the same company to increase allowances in lieu of 
pick-up services at Newark, New Jersey from 5 to 10 cents per ll 
pounds has likewise been suspended in I. & S. Docket 5321. No order 
has been issued in this latter proceeding. 





Members of Freight Forwarders Institute Meet 


A meeting of members of the Freight Forwarders Institute w 
held in New York City on September 19, 1944. In addition to electing 
officers and selecting committee members for the forthcoming year, the 
members dealt with a number of industry problems relating primari'y 
to the war effort. Mr. M. Forgash, President of Universal Carloading 
& Distributing Co., Inc., was re-elected Chairman of the Board of Gov- 
ernors of the Institute. Mr. W. J. H. McEntee, Vice President and 
Treasurer of Acme Fast Freight, Inc., was re-elected Treasurer, and 
Giles Morrow, of Washington, D. C., was elected Executive Secretary 
and General Counsel. 





Commercial Zones and Terminal Areas—Ex Parte No. MC-37 


The Freight Forwarders Institute has filed exceptions to the report 
proposed by Examiner Croft in Ex Parte No. MC-37, Commercial Zones 
and Terminal Areas. While indicating that the forwarders believe *he 
examiner’s report to be a step in the right direction, the Institute lists 
seven cities at which it alleges that rigid adherence to the formula 
proposed by the examiner would impose limitations upon established 
business practices and work a hardship on all concerned. A _ hearing 
was requested to permit presentation by the forwarders of evidence 
regarding operating necessities at the cities indicated, and at other cities 
at which similar conditions prevail. The cities listed as examples were 
Baltimore, Md., Pittsburgh, Pa., Detroit, Mich., Albany and Troy. N. Y., 
and New Orleans, La. 
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Water Transportation 


‘ By R. Granvitte Curry, Editor 


; Aftermath of Coal City Towing Company Suit 


» In the last issue of the JourNAL attention was called to the recent 
hree- judge Federal District Court decision, setting aside the Com- 
jssion’s order in the Coal City Towing Company case, No. W-313, in 
ger that certain protesting water carriers might be granted a hearing 
before the Commission and that the Commission had set the case for 
bearing on October 26. 

Following the Commission’s order setting the case for hearing, 
Coal City Towing Company through its counsel withdrew its applica- 
tion filed with the Commission. It was stated that ‘‘developments since 


the application was filed and more particularly in the recent past, make 


the authority to operate under his certificate a matter of relutively little 
value to him. Rather than devote further expense and time to this 
proceeding, the applicant prefers to abandon the rights that he has 
under his certificate.’’ 





Operation of Air Lines by Steamship Companies 


The House Committee on Merchant Marine and Fisheries held 
hearings recently on the question of permitting owrers of merchant 
marine vessels to operate air lines. 





r 
{ 


Motion to Affirm in Barrett Case 





retary 








Following allowance of appeal in the Barrett Line case from the 
Federal District Court of the Southern District of Ohio to the Supreme 
Court of the United States, as reported in the last issue of the JouRNAL, 
the United States and the Interstate Commerce Commission have filed, 
pursuant to rule 12 of the Supreme Court Rules, a motion to affirm the 
judgment of the lower court upholding the order of dismissal by the 
Commission of the applications for ‘‘grandfather’’ rights and new 
nights under the Act. 





1. C. C. DECISIONS 


Varied Nature of Tows Found Sufficient to Overcome Objection of 
Exempt Transportation, Following Moran Case—Certificate 
Denied on Certain Waters Because of Limited Movement 
Prior to ““Grandfather’”’ Date—Common Carrier Status 


In No. W-461, Jackson-Hope Towing Company, Inc., Contract Car- 
rier Application, decided September 13, 1944, Division 4 found that 
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applicant was entitled under the ‘ ‘grandfather’’ clause to continue oper. 
ation as a common carrier by towing vessels in the performance of gen. 
eral towage between ports and points east of and including Houston, 
Tex., on the Gulf Intracoastal Waterway, including tributaries other 
than the Mississippi River System above Baton Rouge, La., and between 
such ports and points, on the one hand, and, on the other, ports and 
points south of and including Norfolk, Va., on the Atlantic Intracoastal 
Waterway, by way of these waterways. 
As to exempt transportation, the Commission said: 


**Much of the service performed by applicant is of a kind that 
is not subject to regulation under part III due to the fact that it 
is not transportation in interstate or foreign commerce as contem- 
plated by the act, is exempted by the various exemption provisions 
of section 303 of the act, or by an order issued pursuant thereto. 
In fact, it is difficult to determine with any degree of accuracy the 
extent of the non-exempt operations performed by applicant. Hov- 
ever, the varied nature of the tows performed during 1938 and 
each year since that time warrants a finding that applicant on Jan- 
uary 1, 1940, and since, was in bona fide operation as a common 
carrier by towing vessels in the performance of general towage. 
See No. W-12, Moran Towing & Transportation Co., Inc., Appli- 
cations, I. C. C. decided July 26, 1944.’’ 


A certificate to operate above Baton Rouge, La., as far north as 


White River and on that river, was denied. The Commission said that 
prior to January 1, 1940, the only service performed in this area con- 
sisted of one tow from Mobile to an unnamed point on the White River; 
that no service to or from any point on the White River was shown to 
have been performed since that time; and that this one movement was 
not in itself sufficient to establish that applicant on January 1, 1940, 
was engaged in a general towage service on the White River or on the 
Mississippi River above Baton Rouge. The Commission said that the 
towing of petroleum products on the Mississippi River from Baton Rouge 
to Greenville, Miss., and from Vicksburg, Miss., to Greenville, ap- 
parently exempt operations, were not performed on or prior to Jan- 
uary 1, 1940, and cannot be considered as within the scope of appli- 
cant’s ‘‘normal’’ general towage operation on that date. 

It appeared that some of applicant’s services had been performed 
under ‘‘term contracts.’’ The Commission did not find whether or not 
such services constituted contract carrier services but did find that the 
extent of those services was ‘‘considerably more limited than applicant’s 
holding out of a common carrier service to the general public.’’ The 
Commission found applicant to be a common carrier and that dual 
operation as both a common and a contract carrier would not be justi- 
fied under section 310 of the Act. 

Commissioner Miller dissented in part. Referring to his dissent 
in the Moran case, he expressed the opinion that, except for the Intra- 
coastal Waterway between Mobile and Galveston and Houston, the op- 
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erations relied upon were either intrastate or exempt under the Act and, 
therefore, did not justify the granting of ‘‘grandfather 


9 


rights. 





Previous Authorization of “Grandfather” Rights to Transport Com- 
modities Generally Found Not to Include Performance of Freight- 
Car Ferry Service Instituted After ‘““Grandfather’’ Date— 

Ferry Service Not Exempt Under Section 303 (f) (2) — 

Public Convenience and Necessity Found to Require 
Such Service 


Division 4 in No. W-303, Western Transportation Co.—Extension 
Application, decided September 13, 1944, found that the applicant was 
entitled to a certificate of public convenience and necessity to operate as 
a common carrier by non-self-propelled vessels with the use of separate 
towing vessels in the performance of a freight-car ferry service between 
Cathlamet and Longview, Wash. Such ear-ferry services have been in- 
stituted after ‘‘grandfather’’ date, in May, 1941. 

The Commission in a previous report (250 I. C. C. 807) had found 
applicant entitled under the ‘‘grandfather’’ clause to continue oper- 
ation as a common carrier by non-self-propelled vessels with the use of 
separate towing vessels in the transportation of commodities generally, 
and by towing vessels in the performance of general towage between 
all ports and points in Oregon and Washington on the Columbia River 
and its tributaries below Bonneville Dam, but not including the Willam- 
ette River above Pulp, Oregon. Two of applicant’s barges, the Com- 
mission said, are equipped to carry freight-cars and are used exclusively 
in this freight-car ferry service. The Commission held that its previous 
authorization of transportation of commodities generally did not include 
the proposed freight-car ferry service. Relying upon Foss Launch & 
Tug Co. Applications, 260 I. C. C. 103, the Commission said that in that 
case it found that the performance of a freight-car ferry service ‘‘is a 
special kind of transportation and is not embraced within the term 
‘transportation of commodities generally.’ ’’ In the present case it said: 


“The traffic moves in connection with transcontinental rail lines 
under through rates published in tariffs on file with this Commis- 
sion. Applicant’s service is performed directly for the shipper, and 
it issues its own bills of lading as a connecting carrier. Its service 
is not for a carrier subject to the act and is not, therefore, exempt 
under the provision of section 303(f)(2) of the act. Compare 
Puget Sound Navigation Company Common Carrier Application, 
250 I. C. C. 810.’’ 












Meetings of Regional Chapters 

































R 
District No. 1 Chapter 836 V 
N 
Bentley W. Warren, Chairman, 30 State Street, Boston 9, Mass Pittst 
Chicago Chapter 
Wallace T. Hughes, Chairman, General Attorney, Chicago, Rock ] 
Island & Pacific Railway Company, 1025 LaSalle Street Station, Chi. § St., § 
eago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 
District of Columbia Chapter 
Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. 0. Cali 
Meets at the call of the Chairman. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. tem 
Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. Rai 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter In 
(Ninth District Chapter ) fa 
Herman Mueller, President, Secretary-General Manager, Port Au- 
thority, City Hall & Court House, St. Paul, Minnesota. p 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, A 
Minneapolis. 
E 
N. B.: Each member shall be designated as a member of one of sixteen terti- C 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of § 
— other district, he shall automatically be a member of the district in which he ' 
resides. 
Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 


chapters which may send delegates to annual or other meetings of the Association 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNAL). 
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Pittsburgh Chapter 


Roy S. Kern, Chairman, Coal, Coke & Iron Ore Committee—C. F. A., 
336 Wabash Building, Pittsburgh 22, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


R. J. Walker, Chairman, T. M., Spreckels Sugar Company, 2 Pine 
St, San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 





Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





Chicago Chapter Holds Annual Meeting 


The Annual Meeting of the Chicago Chapter was held on Sep- 
tember 15th in the Traffic Club of Chicago, Palmer House. 
The following officers were elected for the ensuing year: 


Chairman: Wallace T. Hughes, General Attorney, C. R. I. & P. 
Railway, 1025 LaSalle Street Station, Chicago. 

Vice-Chairman: Lee R. Cowles, T. M., Standard Oil Company of 
Indiana, 910 South Michigan Avenue, Chicago. 

Secretary-Treasurer: A. W. Fox, Wisconsin Paper & Pulp Manu- 
facturers Traffic Association, 28 East Jackson Boulevard, Chicago. 


Executive Committee 


R. V. Craig, T. M., W. L. Hunter, Ass’t. Com. Counsel 
Allied Mills, Ine., C. M. St. P. & P. Railroad, 


Ephraim Rigg, A. G. F. T. M., Gorden E. Riley, T. M., 
C.R. I. & P. Railway, United States Gypsum Co. 


Personnel of Standing Committees for the fiscal year 


Speakers’ Committee: 


A. H. Schwietert, Chairman, Traffic Director, Chicago Association of 
Commerce. 

Ernest F. Stecher, G. T. M., Stewart-Warner Corporation. 

Walter McFarland, Assistant General Counsel, C. B. & Q. Railroad 
Company. 

R. N. Outlaw, General Attorney, A. T. & S. F. Railway Company. 

David Dunn, G. T. M., Wm. Wrigley, Jr. Company. 
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Legislative Committee: 


Elmer A. Smith, Chairman, Senior General Attorney, Illinois Central 
System. 

Homer R. Paul, T. M., Masonite Corporation. 

C. R. Hillyer, Attorney-at-Law, 135 South LaSalle Street. 


Membership Committee: 


Harry E. Boe, Chairman, General Attorney, C. R. I. & P. Railway. 

W. Burl Dalton, A. G. T. M., Kraft Cheese Company. 

Erle J. Zoll, Jr., Commerce Attorney, Illinois Central System. 

Lee J. Quasey, Commerce Counsel, National Livestock Producers As- 
sociation. 

J. E. Flansburg, General Commerce Counsel, C. & N. W. Railway. 

Henry R. Park, T. M., Chicago Livestock Exchange. 

R. L. Toolin, Division T. M., Great Atlantic & Pacific Tea Company. 


Mr. Russell B. James, Vice-President, Burlington Transportation 
Company spoke on ‘‘The Control or Operation of One Form of Trans- 
portation by Another.’’ 





District of Columbia Chapter Elects Officers 


At its meeting on October 18th at the Ambassador Hotel, Wash- 
ington, D. C., members present re-elected the entire slate of officers who 
had served for the past year. 

Brigadier General William Williamson, now serving with the War 
Department, Washington, D. C., made a very interesting address. 





Southern California Chapter Holds Fall Meeting 


At a luncheon meeting of the Southern California Chapter on Wed- 
nesday, October 4th, members met on the 9th Floor, Los Angeles Cham- 
ber of Commerce Building, to discuss pending legislation in Congress. 

Mr. L. H. Stewart, 354 South Spring Street, Los Angeles was 
elected Chairman for the coming year and Mr. R. D. Sangster, Man- 
ager, Transportation Department, Los Angeles Chamber of Commerce 
was named Vice-Chairman, and Mr. David G. Shearer was re-elected to 
serve as Secretary-Treasurer. 

It has been announced that Mr. Howard G. Freas, Rate Expert. 
Railroad Commission of California, of San Francisco, will address the 
next meeting of the Chapter on November 2nd on: ‘‘ Federal Rate Pro- 
posals and Their Possible Effect on California Shippers and Carriers.’ 
Members of the Transportation Committee of the Los Angeles Chamber 
of Commerce have been invited to attend the November meeting. 
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List of New Members* 


Joseph P. Allen, (B) 401 Tennessee Ave., 
Charleston, : West Va. 

John J. Beattie, II], (A) General At- 
torney, The Lehigh & —_. River 
Railway Co., Warwick, N. 

A. O. Bjorklund, (A) 1427 >= Line 
Building, Minneapolis, 2, Minn. 

John H. Carkin, (A) 460 North Com- 
mercial Street, Salem, Oregon. 

Ralph E. Covey, (B) T. M. Sylvania 
Industrial Corporation, Federicksburg, 
Virginia. 

Donald R. Crawford, (B) 3806 West 
58th Place, Los Angeles 43, California. 
Omar L. Crook, (A) 520 Shoreham Bldg., 
Washington 5, D. C. 

Welsey G. Dinsmore, (B) T. M., Over- 
seas Transportation Co., Inc., 236 S. 
W. North River Drive, Miami 36, Fla. 
Warren W. Dixon, (B) T. M., Titeflex, 
Inc., 500 Frelinghuysen Avenue, New- 
ark 5, N. J. 

Paul E. Drummond, (B) Gen’l. 


Agt., 
Pacific Fruit 


Express Company, 99 
Hudson Street, New York, N. Y. 

John B. Fowler, (B) Traffic Com’r., 
Merchants Exchange of St. Louis, 220 
Merchants Exchange Bldg., St. Louis, 
Missouri. 

Forrest W. Fuller, (B) T. M., Fisher 
Flouring Mills Company, Inc., Harbor 
Island, Seattle 4, Washington. 

Philip Halpern, (A) State Office Build- 
ing, Albany 1, New York. 

Roland J. Henning, (A) 1500 Balfour 
Building, San Francisco 4, California. 

Rice A. Hershey, (A) 1101 First Central 
Tower, Akron, Ohio. 

Charles H. Jacobsen, (B) 708 State Bldg., 
Los Angeles 12, California. 

Elmer J. Jeffries, (B) 3800 Newark St., 
N. W., Washington, D. C. 

D. L. Campbell Kerr, (B) Traffic Ass’t., 
Freeport Sulphur Co., 122 East 42nd 
Street, New York 17, N. Y. 


* Elected to membership in October, 


Harold Taft King, (A) 720 Majestic 
Bldg., Denver 2, Colorado. 

Philip G. Kraemer, (B) A. T. M., Port 
of New York Authority, 111 8th Ave., 
New York II, N. Y. 

Rufus H. Lawson, (A) 1401 Northwest 
3rd St., Oklahoma p Okla. 

George S. Leisure, (A) 2 Wall Street, 
New York 5, N. Y. 

William A. Maidens, (A) 316 Investment 
Building, Washington, D. C. 

Gerald C. Mann, (A) 1017 First Nat’l. 
Bank Bldg., Dallas 1, Texas. 

William Meinhold, (A) 65 Market Street, 
San Francisco, California. 

George G. Miller, (B) Traffic Com’r., 
Green Bay Association of Commerce, 
206 Main Street, Green Bay, Wisc. 

L. Agnew Myers, Jr., (A) 1032 Earle 
Building, Washington 4, D. C. 

Mark Newman, (B) Rate Auditor, Akers 
Motor Lines, Inc., 304 Spring Street, 
New York 13, N. Y. 

W. D. Ohle, (B) T. M., Sinclair Refin- 
ing ek 630 Fifth Avenue, New 
York 2 ¥. 

Ewell é ‘Orme, (A) Carroll Building, 
Troy, Alabama. 

Lewis W. Petteway, (A) Supreme Court 
.Building, Tallahassee, Florida. 

J. M. Schooler, (A). = East Broad St., 
Columbus 15, Ohi 

Bernard G. Segal, CA) 1719 Packard 
Bidg., Philadelphia 2, Pennsylvania. 

Frederick W. Soper, (B) Freight Repre- 
sentative, Pennsylvania Railroad Com- 
pany, 8 Broadway, New York, N. Y. 

Carl A. Waldron, (A) 2004 - 111 West 
Monroe Street, Chicago, Illinois. 

Robert H. Walker, (A) 111% North 
Fifth Street, Keokuk, lowa. 

Cromwell Warner, (A) 1390 East 7th 
Street, Los Angeles 21, California. 
Joseph Worona, (A) 4 Liberty Street, 

Poughkeepsie, N. Y. 


1944. 


Reinstated as Members 


Walter W. Ahrens, (A) Southern Build- 
ing, Washington, D. C. 

George L. Hillard, (B) Commissioner, 
Transportation Department, Chamber 
of Commerce, 210 Cherry Street, 
_Jamestown, New York. 

Edward C. Kohlsaat, (A) 120 South La 
Salle Street Bldg., Chicago, Illinois. 
Frank J. Krantz, (B) G. T. M., Pills- 
bury Flour Mills Co., 600 Metropolitan 
Bldg, Minneapolis 2, Minnesota. 


John D. Mummert, (B) G. T. M., John 
W. Eshelman & Sons, Lancaster, Pa. 
Oren P. Smith, (B) T. M., Dresser Man- 

ufacturing Co., Bradford, Pa. 
Harvey E. Solsman, (B) T. M., Andrew 
Jergens Company, Cincinnati 22, Ohio. 
Edwin G. Wilcox, (A) 1411 Virginia St., 
Berkeley, California. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., 
REQUIRED BY THE ACT OF CONGRESS OF MARCH 3, 1933 


Of |. C. C. Practitioners’ Journal, published monthly, except July and August, at 
Federalsburg, Maryland for October, 1943 to September, 1944. 


District of Columbia, ss. 


Before me, a Notary Public in and for the State and county aforesaid, personally 
appeared Sarah F. McDonough, who, having been duly sworn according to law, de. 
poses and says that she is the Managing Editor of the I. C. C. Practitioners’ Journal, 
and that the following is, to the best of her knowledge and belief, a true statement 
of the ownership, management, etc., of the aforesaid publication for the date shown 
in the above caption, required by the Act of August 24, 1912, embodied in section 
411, Postal Laws and Regulations, printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, managing editor, and 
business managers are: 

Publisher, Association of Interstate Commerce Commission Practitioners, 2218 |. C 
C. Bldg., Washington, D. C.; Editor, Frederick E. Brown, Investment Bldg., Washing- 
ton, D. C.; Managing Editor, Sarah F. McDonough, 2218 I. C. C. Bldg., Washington, 
“4 7 Business Manager, Sarah F. McDonough, 2218 I. C. C. Bldg., Washington, 


2. That the owner is: Association of Interstate Commerce Commission Prac- 
titioners, 2218 |. C. C. Bldg., Washington, D. C.; Warren H. Wagner, President, 
Investment Bldg. Washington, D. C.; Charles Donley, Secretary, Dravo Bldg, 
eae Ay Pennsylvania: Charles E. Bell, Treasurer, Investment Bldg., Washing- 
ton, D. C. 

3. That the known bondholders, mortgagees, and other security holders owning 
or holding | per cent or more of total amount of bonds, mortgages, or other se- 
curities are: None. 

4. That the two paragraphs next above, giving the names of the owners, stock- 
holders, and security holders, if any, contain not only the list of stockholders and 
security holders as they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the books of the company 
as trustee or in any other fiduciary relation, the name of the person or corporation 
for whom such trustee is acting, is given; also that the said two paragraphs contain 
statements embracing affiant’s full knowledge and belief as to the circumstances and 
conditions under which stockholders and security holders who do not appear upon 
the books of the company as trustees, hold stock and securities in a capacity other 
than that of a bona fide owner; and this affiant has no reason to believe that any 
other person, association, or corporation has any interest direct or indirect in the 
said stock, bonds, or other securities than as so stated by her. 


SaraH F, McDonoucu, 
Managing Editor. 
Sworn to and subscribed before me this 27th day of September, 1944. 


(SEAL) PEARLE P. CRAMER, 


Notary Public. 
MY COMMISSION EXPITES o.oo... eee cccceceesseseeseeseeeseseeseeeeeee 1944, 





